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RESOLUTI ON

Resolved, that the Committee on Pattern Jury Instructions of the
District Judges Association of the Sixth Circuit is hereby commended
for its work in producing pattern jury instructions for wuse in crimnal
cases. The Counci | expresses its appreciation to the judges and
menbers of the bar who served on the Comrittee and to the Committee's
reporters for their dedicated service.

Resol ved, further, that the Commttee on Pattern Jury Instructions
of the District Judges Association of the Sixth Circuit is authorized
to distribute to the District Judges of the Circuit for their aid and
assistance the Conmittee's Pattern Jury Instructions, and that t he
Administrative Ofice of the United States Courts is requested to
publish and reproduce those Instructions for that purpose; provi ded,
however, that this Resolution shall not be construed as an adjudicative
approval of the content of such instructions which nust await a case-
by-case review by the Court of Appeals.

FOR THE JUDI CI AL COUNCI L

Glbert S. Merritt
Chi ef Judge

Cct ober 3, 1990
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| NTRODUCTI ON

These instructions were drafted by the Pattern Crimnal Jury
Instruction Conmmittee of the Sixth Circuit District Judges Association.
The Committee i ncl uded judges, prosecutors, def ense attorneys and
acadenmics from around the circuit, and was assisted by a separate group
of judges, prosecutors and defense attorneys who served as reactors and
revi ewed each instruction.

Qur four main goals in drafting the instructions were to promote

uni formty, to assi st busy j udges and practitioners, to reduce
litigation and to state the law in an wunderstandable way. We have
generally followed the drafting suggestions in Appendix A to the

Federal Judicial Center Pattern Crimnal Jury Instructions, and we have
relied on Garner, A Dictionary of WMddern Legal Usage (1987), to resolve

di sputes over grammar and style.

As the Judicial Council indicated in its resolution authorizing
t he di stribution of t hese i nstructions, t he cont ent of jury
i nstructions depends on the facts of the particular case. Each case is
different, and no pattern instructions can adequately cover all the
vari ables that may arise. For this reason, these instructions are not
bi ndi ng. They are suggested instructions only, to be used as a guide,

and are not nmeant to be nmechanically recited wthout nodifications.

See United States v. Wlak, 923 F.2d 1193, 1198 (6th Cir. 1991)

(pattern instructions should not be wused "w thout careful consideration
being given to their applicability to the facts and theories of the
specific case being tried"). Counsel and the court nust work to tailor
the instructions to fit the facts of each case.

These instructions are designed for use at the end of trial. But



this should not be interpreted as a recomendation against usi ng

prelimnary instructions before trial begins. To the «contrary, the
Committee strongly bel i eves t hat prelimnary i nstructions i ncrease
juror conprehensi on and understanding. Wth mnor nodifications, these

i nstructions can be used as prelimnary instructions.
We have arranged the instructions sequentially in one possible
order of presentation. Following the lead of the Federal Judicial

Center, nost of the instructions use singular pronouns and verbs, and

use nmasculine pronouns only where the wuse of gender-neutral |anguage
proved awkward or cunbersone, or lacked sufficient concreteness and
specificity. Like the Judicial Center, we recomend that the pronouns

and verbs be tailored to the facts of each case.

W debated the question of just how concrete and specific the
i nstructions should be. As noted by the Judicial Center, research
indicates that instructions that are concrete and specific are easier
to understand than those that are couched in general terms and that
rely on the jurors to apply the general terms to the facts of the case.
See Federal Judi ci al Center Instructions, Appendix A, Suggestion 7.

For exanple, using the defendant's name rather than "the defendant” and

a particular Wi tness's nane instead of "the witness" makes the
instructions easier to follow But we were also concerned that,
especially in conplicated cases, this degree of specificity mght
i npose an onerous burden on trial j udges, and m ght result in
i nadvertent mistakes that in turn would lead to appellate issues.

Thus, we reconmend that the instructions be tailored as concretely as

practicabl e given the nature of the case. We have used brackets
[ ] to identify | anguage that is only appropriate in limted
ci rcunst ances. Use notes at the end of the instructions briefly



explain when bracketed |anguage should be wused, and also highlight
other matters relating to the instructions.

The Committee commentaries, drafted by our reporters, explain the
applicable law and the Conmittee's reasoning, and often include a nore
detailed explanation of the matters covered in the use notes. Wher e
decisions from the United States Suprenme Court or the Sixth Circuit
provi ded clear guidance, we generally limted our discussion to those
decisions, and did not attenpt to survey cases from other circuits. We

limted the subsequent history of each case we cited to Suprenme Court

action, such as certiorari deni ed, and subsequent decisions that
related to the point for which the case was cited. The commentaries
obviously are not precedent, and should not be treated as such. They

include cases released through Mrch 1, 1991, and should be updated as
necessary.

The absence of an instruction does not nmean that the Comittee
del i berately decided against including the instruction. Where we did
make such a decision, we specifically said so and explained why. See
for example Instruction 2.07 on specific intent.

Procedural ly, Fed. R Crim P. 30 states that the court "may
instruct the jury before or after the argunments are conpleted or at
both tinmes." When the instructions are given before argunents, sone
nodi fication of |language and verb tense wll be necessary. See for
exanple Instruction 1.02(3) dealing wth Ilawer argunents about the
I aw.

In Allen v. United States, 921 F.2d 78, 80 (6th Cir. 1990), the

Sixth Circuit held that using a nmmgistrate to read instructions
prepared by the district court did not require reversal, at |east where

the court told the jury that the court had prepared the instructions



and the defendant did not object to this procedure. VWhether written
instructions should be given to the jury is a matter that rests wthin

the court's sound discretion. E.g., United States v. Henry, 878 F.2d

937 (6th Cir. 1989).

In closing, it is appropriate to note that the district court is
vested with "broad discretion® in fornmulating its charge. Uni t ed
States v. Endglish, 925 F.2d 154, 158 (6th Cir. 1991). A new trial

based on alleged deficiencies in the instructions should not be granted
unless "the instructions, taken as a whole, are nisleading or give an

i nadequat e understanding of the law " |d.

Vi
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Chapter 1.00

General Principles



1.01

I nt roducti on

(1) Members of the jury, now it is time for ne to instruct you

about the law that you nust follow in deciding this case.

(2) I will start by explaining your duties and the general rules

that apply in every crimnal case.

(3) Then | will explain the elenments, or parts, of the crinme that

the defendant is accused of comm tting.

[(4) Then I will explain the defendant’'s position.]

(5) Then | will explain some rules that you nmust use in

eval uating particular testinony and evi dence.

(6) And last, | wll explain the rules that you nust follow

during your deliberations in the jury room and the possible verdicts

that you may return.

(7) Please listen very carefully to everything | say.

USE NOTE: Bracketed paragraph (4) should be included only when the
def endant has rai sed a def ense t hat requires sonme
expl anati on, like alibi, entrapnment, i nsanity, duress or
sel f-defense, or when a defense theory instruction wll be
gi ven.



COW TTEE COMVENTARY 1.01

This instruction is designed to give the jurors an outline of the
instructions that follow. The Conmittee believes that the jurors wll
follow the instructions better if they are provided wth explanatory
i ntroductions and transitions.

The general organi zation of the jury instructions is a mtter

within the trial court's discretion. United States v. Dunn, 805 F.2d

1275, 1283 (6th Cir. 1986). The Comrittee suggests that instructions
about case specific evidentiary matters such as inpeachnment by prior
convictions, expert testinmony and the |Ilike should be given after the
instructions defining the elenents of the crine, not before as other
circuits have suggested. The Conmittee's rationale is that the jurors
should be told what the governnent nust prove before they are told how
special evidentiary rules may affect their determ nation. This is the

approach suggested by Devitt and Blackmar, Federal Jury Practice and

Instructions (3d ed). By suggesting this approach, the Comrittee does
not intend to foreclose other approaches, or to suggest that the choice
of one approach over the other should give rise to an appellate issue.

Paragraph (4) of this instruction is bracketed to indicate that

it should not be used in every case. It should be included only when
the defendant has raised a defense that requies some explanation, |ike
alibi, entrapnent, insanity, duress or self-defense, or when a defense
theory instruction will be given.



1.02

Jurors' Duties

(1) You have two nmmin duties as jurors. The first one is to

decide what the facts are from the evidence that you saw and heard

here in court. Deciding what the facts are is your job, not mne, and

nothing that | have said or done during this trial was neant to

i nfluence your decision about the facts in any way.

(2) Your second duty is to take the law that | give you, apply

it to the facts, and decide if the government has proved the defendant

guilty beyond a reasonable doubt. It is my job to instruct you about

the law, and you are bound by the oath that you took at the beginning

of the trial to follow the instructions that | give you, even if you
personal ly disagree with them This includes the instructions that |
gave you before and during the trial, and these instructions. Al the

instructions are inportant, and you should consider them together as a

whol e.



[(3) The lawers have talked about the law during their
argunents. But if what they said is different from what | say, you
must foll ow what | say. Wat | say about the |l aw controls.]

(4) Perform these duties fairly. Do not let any bias, synpathy
or prejudice that you mmy feel toward one side or the other influence

your decision in any way.

USE NOTE: Bracketed paragraph (3) should be included only when the
| awyers have talked about the law during their argunents.
If the instructions are given before closing argunents, the
| anguage of this paragraph should be nodified accordingly.



COVM TTEE COMIVENTARY 1.02

The jurors have two nmain duties. First, they nust determne from
the evidence what the facts are. Second, they nust take the law stated
in the court's instructions, apply it to the facts and deci de whet her
the facts prove the charge beyond a reasonable doubt. See Sparf v.

United States, 156 U.S. 51, 102-107, 15 S C. 273, 39 L. Ed. 343

(1895); Starr v. United States, 153 U. S. 614-625, 14 S. Ct. 919, 38 L.

Ed. 841 (1894).
The jurors have the power to ignore the court's instructions and
bring in a not gquilty verdict contrary to the law and the facts.

Horning v. District of Colunbia, 254 U S. 135, 138, 41 S. C. 53, 65 L.

Ed. 185 (1920). But they should not be told by the court that they
have this power. United States v. Krzyske, 836 F.2d 1013, 1021 (6th

Cir.), cert. denied, 488 U S 832 (1988); United States v. Avery, 717

F.2d 1020, 1027 (6th Cir. 1983), <cert. denied, 466 U S. 905 (1984);

United States v. Burkhart, 501 F.2d 993, 996-997 (6th Cir. 1974), cert.

denied, 420 U. S. 946 (1975). They should instead be told that it is
their duty to accept and apply the law as given to them by the court.

United States v. Avery, supra at 1027

The | anguage in paragraph (3) regarding what the |awers nmay have
said about the law is bracketed to indicate that it should not be used
in every case. It should be included only when the |awers have talked
about the law during the trial. When the instructions are given before
closing argunments, the |anguage of this paragraph should be nodified
accordingly.

Devitt and Blackmar Instruction 11.01 concludes wth the concept

that the jurors should "seek the truth as to the facts" from the



evi dence presented. See also Devitt and Blackmar Instruction 18.01
("Your sole interest is to seek the truth from the evidence in the

case"). In United States v. Lawson, 780 F.2d 535, 545 (6th Cir. 1985),

the Sixth Circuit reviewed an analogous instruction and rejected the
defendant's argunent t hat it required reversal of his conviction
However, other <circuits have condemmed instructions telling jurors that
their basic job is to determne which wtnesses are telling the truth.

See for exanple United States v. Pine, 609 F.2d 106, 107-108 (3rd Cir.

1979), and cases collected therein. Such instructions inproperly
invite the jury to sinply choose between conpeting versions of the
facts, rather than to decide whether the governnment has carried its

burden of proving guilt beyond a reasonabl e doubt.



1.03

Presunption of Innocence
Bur den of Proof

Reasonabl e Doubt

(D As you know, the defendant has pleaded not guilty to the
crime charged in the indictnment. The indictnment is not any evidence at
all of gquilt. It is just the formal way that the governnment tells the
def endant what crime he is accused of committing. It does not even

rai se any suspicion of guilt.

(2) Instead, the defendant starts the trial with a clean slate,
with no evidence at all against him and the law presunes that he is
i nnocent . This presunmption of innocence stays wth him unless the
gover nnent presents evi dence here in court t hat over cones t he

presumption, and convinces you beyond a reasonable doubt that he is

guilty.

(3) This means that the defendant has no obligation to present

any evidence at all, or to prove to you in any way that he is innocent.

It is up to the government to prove that he is guilty, and this burden



stays on the government from start to finish. You must find the

def endant not guilty unless the governnment convinces you beyond a

reasonabl e doubt that he is guilty.

(4) The government nust prove every elenment of the crime charged

beyond a reasonable doubt. Proof beyond a reasonable doubt does not
mean proof beyond all possible doubt. Possi bl e doubts or doubts based
purely on speculation are not reasonable doubts. A reasonable doubt is
a doubt based on reason and conmmpn sense. It may arise from the

evi dence, the | ack of evidence, or the nature of the evidence.

(5) Proof beyond a reasonable doubt nmeans proof which is so

convincing that you would not hesitate to rely and act on it in nmaking

the nost inportant decisions in your own |ives. If you are convinced

that the governnment has proved the defendant guilty

beyond a reasonable doubt, say so by returning a guilty verdict. | f

you are not convinced, say so by returning a not guilty verdict.

USE NOTE: Paragraph  (3) shoul d be modified when an affirmative
defense |like insanity is raised, which, by statute, the
def endant has the burden of proving. It should be changed

to explain that while the governnent has the burden of
proving the elenments of the crine, the defendant has the
burden of proving the defense.



COVM TTEE COMIVENTARY 1. 03

The presunption of i nnocence is the  "bedrock axi omati c and
el ementary principle whose enforcement lies at the foundation of the
administration of our crimnal |aw" In re Wnship, 397 US. 358, 363,

90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970), quoting Coffin v. United
States, 156 U.S. 432, 453, 15 S C. 394, 39 L. Ed. 481 (1895)

Al though the Due Process Clause does not necessarily require an
instruction on the presunption in state crinmnal trials, Kentucky v.
Warton, 441 U.S. 786, 789, 99 S. Ct. 2088, 60 L. Ed. 2d 640 (1979), in
f eder al trials t he Supr ene Court appears to have exercised its
supervisory authority to require an instruction, at |east wupon request.

In Coffin v. United States, supra, the defendant appealed his

federal conviction on the ground that the trial court had refused to
give any instruction on the presunption of innocence. The gover nnent
countered that no instruction was necessary because the trial court
gave a conplete instruction on the necessity of pr oof beyond a
reasonabl e doubt. Id. at 452-453. The Supreme Court reversed, holding
that "the protection of so vital and fundanental a principle as the
presunption of innocence be not denied, when requested, to any one

accused of crime." 1d. at 460. Accord Cochran v. United States, 157

U S 286, 298-300, 15 S. C. 628, 39 L. Ed. 704 (1894) ("[C]ounse
asked for a specific instruction wupon the defendant's presunption of
i nnocence, and we think it should have been given . . . . The Coffin
case is conclusive . . . and [requires] that the judgnment . . . be
[r]eversed.").

More recently, in Taylor v. Kentucky, 436 U S. 478, 98 S

1930, 56 L. Ed. 2d 468 (1978), Justice Stevens, joined by Justice
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Rehnqui st, dissented from the Court's holding that the failure of a
state court to instruct on the presunption violated due process. I'n
doing so, however, Justice Stevens carefully distinguished between
state and federal trials, and unequivocally stated:

"In a federal <court it is reversible error to
refuse a request for a proper instruction on the
presunption of innocence." [d. at 491

The Sixth Circuit has not directly addressed this question. But

in strong dictum one panel has said:

"Jury instructions concerning the presunption of
i nnocence and proof beyond a reasonable doubt are

f undanent al rights possessed by every citizen
charged with a crinme in these United States.”
United States v. Hill, 738 F.2d 152, 153 (6th
Cir. 1984).

The Suprene Court has provided sonme general guidance about what
an instruction on the presunption of innocence should say, but w thout
mandating any particul ar | anguage. The Court has said that t he
presunmption of innocence is not evidence. Nor is it a true presunption

in the sense of an inference drawn from other facts in evidence

Instead, it is "an ‘'assunption' that 1is indulged in the absence of
contrary evidence." Taylor v. Kentucky, supra, 436 U S. at 483-484 n.
12. It is a "shorthand description of the right of the accused to
remain inactive and secure, until the prosecution has taken wup its
burden and produced evidence and effected persuasion.” Ld. Its main

purpose is to "purge" any suspicions the jurors may have arising from
"of ficial suspi ci on, i ndi ct ment [or] conti nued cust ody, " and to
enphasize to the jurors that their decision nust be based "solely on
the . . . evidence introduced at trial." 1d. at 484-486.

Al t hough not necessarily approving the particular |anguage of the

defendant's requested instruction in Taylor, the Supreme Court did
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gquote language from that instruction which told the jurors that
al t hough accused, the defendant began the trial wth "a clean slate,”
and that the jurors could consider "nothing but Iegal evidence" in
support of the charge. The Court then said that this |anguage appeared
"wel | suited to forestalling the jury's consideration of extraneous
matters, that is, to perform the purging function described
above." |d. at 488 n. 16.

Subsequent Supreme Court cases have repeated that the purpose of
the presunption is to purge jurors' suspicions arising from extraneous
matters, and to adnmonish them to decide the case solely on the evidence

produced at trial. Carter v. Kentucky, 450 U S. 288, 302 n. 19, 101 S

C. 1112, 67 L. Ed. 2d 241 (1981); Bell v. WlIfish, 441 U S. 520, 5833,

99 S. C. 1861, 60 L. Ed. 2d 447 (1979). Sixth Circuit decisions echo
this general view See Witeside v. Parke, 705 F.2d 869, 871 (6th
Cir.) ("the presunption . . . protect[s] a defendant's constitutional
right . . . to be judged solely on the evidence presented at trial"),
cert. denied, 464 U S. 843 (1983). Instruction 1.04 defines what is

and is not evidence, and contains a strong adnonition that the jurors
must base their decision only on the evidence produced at trial.

Wth regard to the indictnent, instructions telling the jury that
"t he i ndi ct ment itself is not evi dence of guilt” have been
characterized by the Sixth Circuit as "a correct principle of crinnal

| aw. " Garner v. United States, 244 F.2d 575, 576 (6th Cir.), cert.

denied, 355 U.S. 832 (1957). Simlarly, instructions stating that "the
purpose of an indictment is only to cause the person nanmed therein to
be brought to trial and to advise him of the nature of the charge or
char ges agai nst hi i’ have been characterized as "desirabl e” and

"customary." United States v. Baker, 418 F.2d 851, 853 (6th Cir.
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1969), cert. denied 397 U S. 1015 (1970). And in Hammond v. Brown, 323

F. Supp. 326, 342 (N. D. Chio 1971), aff'd 450 F.2d 480 6th Cir. 1971),

the district court <characterized as "the law' the principle that an
indictment is nerely an accusation of crime, and . . . is neither
evi dence of guilt nor does it permt an inference of guilt."

Wth regard to the presunption itself, several Sixth Circuit cases

dealing with the extent to which a district judge nust voir dire
prospective jurors shed some further |light on what the instructions
shoul d say. In United States v. Blount, 479 F.2d 650, 651 (6th Cir.

1973), the Sixth GCircuit reversed the defendant's conviction based on
the district court's refusal to ask whether the jurors could accept the
legal principle that "a defendant is presuned to be innocent, has no
burden to establish his innocence, and is clothed throughout the tria

with the presunption.” Simlarly, in United States v. Hll, 738 F.2d

152, 154 (6th Cir. 1984), the Sixth Circuit said that a challenge for
cause would have to be sustained if a juror indicated that he could not
accept the proposition that "a defendant is presumed to be innocent
despite the fact that he has been accused in an indictrment." And in

Hamond v. Br own, supra, 323 F. Supp. at 342, the district court

characterized as an "essential [voir dire] question" whether the jurors
could accept the principle that "a man is presuned innocent unless and
until he is proved guilty by evidence beyond a reasonabl e doubt."

Two decisions have identified |anguage that should not be used.
In Wlliams v. Abshire, 544 F. Supp. 315, 319 (E.D. Mch. 1982), aff'd
709 F.2d 1512 (6th Cir. 1983), a state court included in its
instructions |anguage that the presunption "doesn't nean necessarily
t hat he is innocent, but you are duty bound to give him that

presunption,” and |anguage that "[nJow we know that some defendants are
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not innocent of course." Al though the district ~court denied the

def endant's habeas petition, it characterized this |anguage as "open to
criticism"” In Lurding v. United States, 179 F.2d 419, 422 (6th Cir

1950), the Sixth Circuit characterized as "inept phrasing”" |anguage
that a defendant is presumed innocent "until such time as the proof
produced by the government establishes . : . guilt.” The court

expressed the fear that such language mnmight be msinterpreted to nean
that guilt is established at the conclusion of the governnent's proofs,
unl ess the defendant proves otherw se.

The Due Process Clause requires that the governnent bear the
burden of proving every elenent of the «crime charged beyond a

reasonabl e doubt. In Re Wnship, supra, 397 U S. at 364. This neans

that the prosecution nust present evidence sufficient to overcone the
presunption of innocence and convince the jurors of the defendant's

guilt. Agnew v. United States, 165 U S. 36, 50-51, 17 S. C. 235, 41

L. Ed. 624 (1896); Coffin v United States, supra, 156 U S. at 458-459.

"The defendant is presunmed to be innocent . . . until he 1is proven
guilty by the evidence. . . . This presunption remains wth the
def endant until [the jurors] are satisfied of [his] gquilt beyond a
reasonabl e doubt." Agnew v. United States, supra, 165 U. S. at 51

Early Suprenme Court cases contained broad statements that the
burden of proof rests on the governnent throughout the trial, and t hat
the burden is never on the accused to prove his innocence. E.g., Davis

v. United States, 160 U S. 469, 487, 16 S. Ct. 353, 40 L. Ed. 499

(1895). Later cases have tenpered these statements to the extent of
recogni zing that the Due Process Clause does not forbid placing the
burden of proving an affirmative defense on the defendant. Martin v.

Ohi o, 480 U.S. 228, 107 S. Ct. 1098, 94 L. EdJ. 2d 267; Patterson V.
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New York, 432 U.S. 197, 97 S. Ct. 2319, 53 L. Ed. 2d 281 (1977); Rivera
v. Delaware, 429 U S. 877, 97 S. C. 226, 50 L. Ed. 2d 160 (1976). See
for exanmple 18 U. S.C. 817(b) ("The defendant has the burden of proving
the defense of insanity by clear and convincing evidence.") When a
true affirmative defense like insanity is raised, paragraph (3) nust be
nodified to explain that while the prosecution has the burden of
proving the elenments of the crime, the defendant has the burden of
proving the affirnmative defense.

Some instructions recomrended by Sixth Circuit decisions include
| anguage that the burden of proof *“"never shifts" to the defendant.

E.g., United States v. Hart, 640 F.2d 856, 860 n. 3 (6th Cir.), cert.

denied 451 U S. 992 (1981). The Seventh Circuit has criticized this

| anguage as a legal concept foreign to nmost laymen which might only

confuse jurors and detract from the main thrust of the instruction that

the burden of proof Ilies wth the governnent." See Seventh Circuit
Instruction 2.06 and Comittee Comment. None of the five circuits that
have drafted pattern instructions have included this |anguage. Nor has
the Federal Judicial Center. Paragraph (3) attenpts to avoid this

problem by sinply stating that the burden is on the prosecution "from
start to finish."

Some early United States Supreme Court cases appeared to indicate
that the government's burden of proof included the burden of negating
every reasonable theory consistent with the defendant's innocence. For

example, in Hopt v. Uah, 120 U S. 430, 7 S. Ct. 614, 30 L. Ed. 708

(1887), the Supreme Court rejected the defendant's argunent that the
district court's instructions failed to adequately define the term
reasonabl e doubt, in part on the ground that the district court had

told the jurors that if they could reconcile the evidence wth any
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reasonabl e hypothesis consistent wth innocence, they should do so and
find the defendant not guilty. The Suprenme Court then added that
"[t]he evidence nust satisfy the judgnment of the jurors as to the guilt
of the defendant, so as to exclude any other reasonable conclusion."
Ld. at 441.

Subsequent | vy, however, even in cases based | argely on
circunstanti al evi dence, the Supreme Court has specifically rejected
the argunent that the government's burden includes the affirmative duty
to exclude every reasonable hypothesis except that of the defendant's

guilt. Holland v. United States, 348 U S. 121, 139-140, 75 S. C. 127,

99 L. Ed. 150 (1954). Accord Jackson v. Virginia, 443 U S. 307, 326,

99 S. . 2781, 61 L. Ed. 2d 560 (1979) ("[T]he Court has rejected
[this theory] in the past [citing Holland] [and] [w]e decline to adopt
it today.") The "better rule" is that "where the jury is properly

instructed on the standards for reasonable doubt, such an additional

instruction on circumstantial evidence is confusing and incorrect."”
Hol | and, supra, 348 U S. at 139-140. "If the jury is convinced beyond
a reasonabl e doubt, we can require no more." 1d. at 140.

Al though some earlier Sixth Circuit cases appeared to require the

gover nnment to disprove every reasonable hypothesis except t hat of

guilt, see, e.g., United States v. Canpion, 560 F.2d 751, 754 (6th Cir

1977); United States v. Wages, 458 F.2d 1270, 1271 (6th Cr. 1972), a

long line of nmore recent cases has consistently rejected any such

requi rement. E.g., United States v. Reed, 821 F.2d 322, 325 (6th Cir.

1987); United States, v. Townsend, 796 F.2d 158, 161 (6th Cir. 1986);

United States v. Vannerson, 786 F.2d 221, 225 (6th Cir.), cert. denied,

476 U.S. 1123 (1986); Maupin v. Smith, 785 F.2d 135, 140 (6th Cir.
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1986); United States v. Stone, 748 F.2d 361, 362-363 (6th Cir. 1984),

cert. denied, ___ US| 111 S O 71, 112 L.Ed.2d 45 (1990).

Devitt and Blackmar Instruction 11.14 on Burden of Proof and
Reasonabl e Doubt concludes with the statenment that "[i]f the jury views
the evidence . . . as reasonably permitting either of two conclusions--
one of innocence, the other of guilt--the jury should of course adopt
the conclusion of innocence." The Ninth Circuit has disapproved this

ki nd of i nstruction, characteri zi ng it as one of i nnuner abl e

variations of the thene that <circunstantial evidence nust exclude every

hypot hesis but that of guilt."” United States v. Sukunolachan, 610 F.2d
685, 688 (9th Cir. 1980). In United States v. Cooper, 577 F.2d 1079,

1085 (6th Cir.), cert. denied, 439 U S. 868 (1978), the Sixth Circuit

reviewed a defense request for a simlar instruction, and rejected the

defendant's argunent that the instruction should have been given. The
Sixth Circuit stated that such an instruction "poses a |likelihood of
needl ess confusion and . . . closely resenbles [the] one expressly
rejected by the Supreme Court [in Holland]." Based on these cases,

Instruction 1.03 omits this concept altogether
One other Sixth Circuit decision has identified sonme potentially

troubl esome | anguage. In United States v. Buffa, 527 F.2d 1164 (6th

Cir. 1975), <cert. denied, 425 US. 936 ( 1976), the district court
instructed, w thout objection, that although it was necessary for the

gover niment to prove every elenent of the crime charged beyond a

reasonabl e doubt, it was not necessary that each "subsidiary fact" be
proved beyond a reasonable doubt. The district court did not define
the term "subsidiary fact." Al't hough affirmng on the ground that this

was not plain error, the Sixth Circuit characterized this as "opening
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up the possibility that the jury [would be] mnmsled or confused." Ld.

at 1165.

The reasonable doubt standard represents "a fundanental val ue
determination of our society that it is far wrse to convict an
i nnocent man than to let a guilty man go free." In re Wnship, supra,
397 U.S. at 372 (Harlan, J., concurring). Accord Francis v. Franklin,
471 U.s. 307, 313, 105 S. Ct. 1965, 85 L. Ed. 2d 344 (1985). The

purpose of the reasonable doubt standard is to reduce the risk of an

erroneous conviction:

"There is always in litigation a margin of

error, representing error in factfinding, whi ch

both parties nust take into account. Where one

party has at stake an interest of transcending

value--as a crimnal defendant his liberty--this

margin of error is reduced as to him by the

process of placing on the other party the burden

of . . . persuading the factfinder at t he

conclusion of the trial of his guilt beyond a

reasonabl e doubt." In re Wnship, supra at 364.
Despite repeat ed characterizations of t he reasonabl e doubt
standard as "vital", "i ndi spensable" and "fundanental," see Wnship,

supra at 363- 364, Jackson . Virginia, supra, 443 US at 317, t he

Suprene Court has been anbival ent about whether and to what extent the
term "reasonable doubt" should be defined. On the one hand, the Court
has stated on three occasions that "attenpts to explain the term
'reasonable doubt' do not wusually result in making it any clearer to

the minds of the jury." Holland v. United States, supra, 348 U S at

140; Dunbar v. United States, 156 U.S. 185, 199, 15 S. C. 325, 39 L.

Ed. 390 (1894); Mles v. United States, 103 U S. 304, 312; 26 L. Ed.

481 (1880). On the other hand, the Court has said that "in nmany
i nstances, especially where the ~case is at al | conpl i cat ed, sonme
explanation or illustration of the rule my aid in its full and just
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conpr ehensi on. " Hopt v. Utah, supra, 120 U.S. at 440. And in several

other cases, the Court has quoted some rather |engthy explanations of

the term without <criticism See for exanple WIlson v. United States,

232 U.S. 563, 569-570, 34 S. C. 347, 58 L. Ed. 728 (1913); Holt .

United States, 218 U. S 245, 254, 31 S C. 2, 54 L. Ed. 1021 (1910);

Agnew v. United States, supra, 165 U. S. at 51.

Sone Si xth Circuit deci si ons have sust ai ned state cri m nal

convictions against constitutional attacks based on the trial court's

failure to define the term reasonable doubt. See Witeside v. Parke,
supra, 705 F.2d at 870-873. O her Sixth Circuit decisions have noted

in dicta the Supreme Court's statenent t hat attenpts to define
reasonabl e doubt do not wusually make the term nore understandable. See

United States v. Releford, 352 F.2d 36, 41 (6th Cir. 1965), cert.

denied, 382 U S. 984 (1966). But no Sixth Circuit decisions review ng
f eder al crimnal convictions have explicitly discouraged or condemed
instructions defining reasonable doubt, as sone other circuits have

done. See United States v. Ricks, 882 F.2d 885, 894 (4th Cir. 1989),

cert. denied, ____ US _ _, 110 S. Ct. 846, 107 L. Ed. 2d 841 (1990),
United States v. Marquardt, 786 F.2d 771, 784 (7th Cir. 1986). See

also United States v. Nolasco, 926 F.2d 869 (9th Cir. 1991) (en banc)

(the decision whether to define reasonable doubt should be left to the

trial court's sound discretion), and United States v. Jdnstead, 832

F.2d 642, 646 (lst Cir. 1987) (an instruction that uses the words
reasonabl e doubt without further defining them 1is adequate), cert.
deni ed, 486 U.S. 1009 (1988).

I nst ead, Si xt h Circuit deci si ons have r at her consistently
proceeded on the assunption that some definition should be given, wth

the only real question being what the definition should say. See for
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exanple United States v. Mirs, 551 F.2d 711, 716 (6th Cir. 1977);

United States v. Christy, 444 F.2d 448, 450 (6th Cir.), cert. denied,

404 U.S. 949 (1971); Ashe v. United States, 288 F.2d 725, 730 (6th Cir.

1961). And in United States v. Hart, supra, 640 F.2d at 860-861 (6th
Gr. 1981), t he Si xth Circuit recomended t wo rat her | engt hy

definitions as "much better” than the shorter instruction given by the
district court.
Suprene Court decisions provide a substantial anount of guidance

on what instructions on reasonable doubt should say, some of it rather

det ai | ed. The Court has said that proof beyond a reasonable doubt does
not mean  proof to an "absolute certainty" or pr oof beyond all
"possi bl e" doubt . Hopt . Ut ah, supra, 120 U. S at 439- 440.
"[ S] pecul ati ve m nds may in al nost every . . . case suggest

possibilities of the truth being different from that established by the
nmost convincing proof . . . [but] [t]he jurors are not to be led away
by specul ative notions as to such possibilities."” [d. at 440.

In dictum the Supreme Court has described the state of mind the

jurors nmust reach as "a subjective state of near certitude.” Jackson

v. Virginia, supra, 443 U S. at 315. Accord Johnson Vv. Louisiana, 406

us 356, 360, 92 S. Ct. 1620, 32 L. Ed. 2d 152 (1972); In re Wnship,

supra, 397 U.S. at 364.
The Supreme Court has approved the concept that a reasonable doubt

is "one based on reason,"” Jackson v. Virginia, supra, 443 US. at 317,

and has noted wth apparent approval that nunerous cases have defined
a reasonable doubt as one "based on reason which arises from the

evidence or |lack of evidence." Johnson v. Louisiana, supra, 406 U.S.

at 360. The Court has also approved the analogy that a reasonable

doubt is one that would cause reasonable persons to "hesitate to act"

20



in mtters of inportance in their personal Iives. Holland v. United

States, supra, 348 U S at 121, 140, citing Bishop v. United States,

107 F.2d 297, 303 (D. C Cir. 1939). Accord Hopt v. Utah, supra, 120
U S. at 441.

The Supreme Court has also disapproved or cast doubt on severa

concepts. In Hopt v. Uah, supra at 440, the Court said that "the
words 'to a reasonable and noral certainty' add nothing to the words

'"beyond a reasonable doubt' [and] wmy require explanation as nuch as

the other." In Cage v. Louisiana, 498 US _ , 111 S C. 328, 329-

330, 112 L. Ed. 2d 339, 342 (1990) (per curiam, the Court held that

instructions defining a reasonable doubt as an actual subst anti al
doubt" and as one that would give rise to a "grave uncertainty" were

reversibly erroneous. See also Taylor v. Kentucky, supra, 436 U S at

488, where the Court quoted the trial <court's instruction defining a

reasonabl e doubt as "a substantial doubt, a real doubt,” and then said
"[t]his definition, t hough perhaps not in itself reversible error,
often has been criticized as confusing." In Holland v. United States,

supra, 348 U.S. at 140, the Court said that the |language "hesitate to

act should be used instead of the language "willing to act wupon." And

in Harris v. Rivera, 454 US. 339, 347, 102 S. Ct. 460, 70 L. Ed. 2d

530 (1981), the Court indicated that a reasonable doubt may exist even

if the factfinder cannot articulate the reasons on which the doubt is

based.

Sixth Circuit decisions provide further guidance. Al t hough not
necessarily condeming the "willing to act" | anguage as reversible
error, Si xt h Circuit cases have expressed a preference for t he
"hesitate to act" |anguage, see United States v. Mrs, supra, 551 F. 2d

at 716, or for equivalent |anguage conbining the two concepts to state
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that proof beyond a reasonable doubt 1is "proof of such a convincing
character that a reasonable person would not hesitate to rely and act

upon it in the nost inportant of his own affairs.” United States .

Hart, supra, 640 F.2d at 860 n. 3.
In the context of reviewing state court convictions, the Sixth
Circuit has upheld against constitutional attacks instructions |ike

those criticized by the Supreme Court in Taylor v. Kentucky, supra, 436

U.S. at 488, which define a reasonable doubt as "a substantial doubt,
a real doubt." Payne v. Smth, 667 F.2d 541, 547 (6th Cir. 1981),
cert. denied, 456 U S. 932 (1982); Hudson v. Sowders, 510 F. Supp. 124,
128 (WD. Ky. 1981), aff'd, 698 F.2d 1220 (6th Cir. 1982). But in the
context of reviewing federal convictions, use of the term "substantia
doubt " has been characterized as "unfortunate" and as potentially

presenting an issue of some magnitude."” United States v. Christy,

supra, 444 F.2d at 450.
The Sixth Circuit has also criticized |anguage suggesting that the
jurors must be "convinced" that a reasonable doubt exists in order to

acquit, Cutshall v. United States, 252 F.2d 677, 679 (6th Cir. 1958)

(potentially burden shifting), and |anguage stating that if the jurors

believe the governnent's evi dence, then the defendant is guilty.

Lurdi ng V. Uni ted St at es, 179 F. 2d 419, 422 (6th Cir. 1950)
("unfortunate phrasing").

In United States v. Hawkins, Unpublished Disposition No. 86-1646

(6th Cir. July 14, 1987), the district <court instructed that proof
beyond a reasonable doubt is proof that |eaves the jurors "firnmy
convi nced" of the defendant's qguilt. The Sixth Circuit held that this
was not plain error, and stated that two other circuits had upheld use

of this language as "a valid reasonable doubt instruction," citing
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United States v. Hunt, 794 F.2d 1095, 1100-1101 (5th Cir. 1986), and

United States v. Bustillo, 789 F.2d 1364, 1368 (9th Cir. 1986) in

support. But these two cases are nuch nore limted than this statenment
i mplies. In Hunt, all the Fifth Circuit said was that the "firmy
convinced" |anguage seemed little different than "a real doubt,” a
definition which earlier Fifth Circuit decisions had approved. And in
Bustillo, all the Nnth Circuit did was to hold that the "firmy

convi nced" | anguage was not plain error.

Wth regard to the concept that a reasonable doubt nmay be based
on either the evidence or a lack of evidence, see Johnson v. Louisiana,
supra, 406 U S. at 360, the Sixth Circuit has refused to reverse based
on the failure to specifically include the words "want of evidence" in
a reasonable doubt definition, noting that when read as a whole, the
instructions nmade clear that a reasonable doubt could arise from a |ack

of evidence. Ashe v. United States, 288 F.2d 725, 730 (6th Cir. 1961).

In United States v. Hart, supra, 640 F.2d at 859-861, the Sixth

Circuit reviewed the following district court instruction:

"You have heard a |ot about reasonable doubt.
Reasonable doubt is a doubt founded in reason,

and arising from the evidence. Not a nere
hesitation of the mnd to pronounce guilt because
of t he puni shrment t hat may fol l ow The
puni shment, if any, is for the Court. Not a nere

capricious doubt or hesitancy of the nmnd to say
this man did so and so, but it nust be a doubt
founded in reason and arising from the evidence,
and you can't go outside the evidence that you
have heard and seen in this case to make any kind
of determination." [|d. at 859.

Al t hough t he Si xth Circuit ultimately deci ded t hat this
instruction did not require reversal, it said that "we think . . . it

woul d have been nuch better if the district judge had given the charge

offered by either the defense or the government." Id. at 860. The
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Sixth Circuit then went on to say that "[b]Joth of those instructions

(which are

doubt than

simlar) provide a nuch better definition of

reasonabl e

the instruction actually given and also define nore clearly

the governnent's burden of proving absence of reasonable doubt." 1d.

at 860-861.

The instruction offered by the defense in Hart stated:

"The i ndi ct ment or f or mal char ge agai nst a
def endant is not evi dence of guilt. The
defendant is at present presunmed innocent. The

governnment has the burden of proving him guilty
beyond a reasonable doubt, and if it fails to do
so you must acquit him

It is not required that the government prove
guilt beyond all possible doubt. The test is one
of reasonable doubt. A reasonable doubt is doubt
based upon a reason and comopn sense--the kind of
doubt t hat woul d make a reasonabl e person
hesitate to act.

It exists as a real doubt based upon reason and
common sense after car ef ul and i mparti al
consideration of all the evidence in the case.

The jury will renmenber that a defendant is never
to be convicted on nmere suspicion or conjecture.

The burden is always upon the prosecution to
prove guilt beyond a reasonable doubt. Thi s
burden never shifts to a defendant; for the |aw
never inposes upon a defendant in a crinminal case
the burden of <calling any w tnesses or producing
any evidence.

So if the jury, after careful and inpartia
consideration of all the evidence in the case, is
left with a reasonable doubt that a defendant is
guilty of the <charge, it nust acquit."” Id. at
860 n. 3.

The instruction offered by the governnent in Hart stated:

"The law presunes a defendant to be innocent of

crinme. Thus, a defendant, al though accused,
begi ns trial with a "cl ean slate"--with no
evi dence agai nst hi m And the law pernits
nothing but legal evidence presented before the
jury to be considered in support of any charge
agai nst the accused. So the presunption of
i nnocence al one is sufficient to acquit a

def endant, unless the jurors are satisfied beyond
a reasonable doubt of the defendant's guilt after
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car ef ul and inpartial consideration of all the
evi dence in the case.

It is not required that the government prove
guilt beyond all possible doubt. The test is one
of reasonable doubt. A reasonable doubt is a

doubt based wupon reason and conmon sense--the
kind of doubt that would make a reasonable person
hesitate to act. Proof beyond a reasonable doubt
nmust, therefore, be proof of such a convincing
character t hat a reasonable person would not
hesitate to rely and act wupon it in the nost
i mportant of his own affairs.

The jury will renmenber that a defendant is never
to be convicted on nere suspicion or conjecture.

The burden is always wupon the prosecution to
prove guilt beyond a reasonable doubt. Thi s
burden never shifts to a defendant, for the |aw
never inposes upon a defendant in a crimnal case
the burden or duty of <calling any wtnesses or
produci ng any evi dence.

So, if the jury, after careful and inpartial
consideration of all the wevidence in the case,
has a reasonable doubt that a defendant is guilty
of the charge, it nust acquit. If the jury views

the evidence in the case as reasonably permtting
either of two conclusions--one of innocence, the
other of guilt--the jury should of course adopt
t he concl usi on of innocence." 1d. at 860 n. 3.

Most other pattern instructions agree that the jurors should be

told about the effect of the government's failure to prove guilt beyond

a reasonable doubt. But there is sonme disagreenent over the |[|anguage
that should be wused. The nmpjority of pattern instructions state that
the jury "nust" find the defendant not guilty, or that it is "your
duty" to do so. See Fifth Circuit Instruction 1.06, Ei ghth Circuit
Instruction 3.009, Ninth Circuit Instruction 3.083, Eleventh Circuit

Basic Instructions 2.1 and 2.2, and Federal Judicial Center Instruction
21. This is in accord with the instructions offered by both the

defense and the prosecution in United States v. Hart, supra, 640 F.2d

at 860 n. 3. The Seventh Circuit stands alone in recommendi ng |anguage
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saying that the jury "should® find the defendant not guilty. See
Seventh Circuit Instruction 6.0l

There is nore disagreenent over whether, and to what extent, the

jurors should be told about the effect of the government successfully

proving guilt beyond a reasonable doubt. Neither of the instructions
offered by the parties in Hart mentioned this subject at all. Sevent h
Circuit Instruction 6.01 states that the jury "should" find the
defendant guilty. Fifth Circuit Instruction 1.06 and Eleventh Circuit
Basic Instruction 3 state that " f you are convinced that t he

[ def endant] has been proved gquilty beyond a reasonable doubt, say so."
Ninth Circuit Instruction 3.03 states that it is "your duty" to find
the defendant guilty. Federal Judicial Center Instruction 21 states
that "you nust find [the defendant] guilty." And Eighth Circuit
Instruction 3.09 does not specifically address this concept at all

As previously explained in the Comrentary to Instruction 1.02
even though jurors have the power to acquit despite the existence of
evi dence provi ng guilt beyond a reasonabl e doubt , Si xth Circuit
decisions <clearly hold that the court's instructions should not tel

the jurors about this. See United States v. Avery 717 F.2d 1020, 1027

(6th Cir. 1983), cert. denied, 466 U S. 905 (1984); United States v.

Burkhart, 501 F.2d 993, 996-997 (6th Cir. 1974), cert. denied, 420 U S
946 (1975). "The law of jury nullification . . . seems not to require
or permit a judge to tell the jury that it has the right to ignore the

| aw. " Bur khart, supra at 997 n. 3. Instructions |like Seventh Circuit

Instruction 6.01 stating only that the jurors "shoul d" find the
defendant gquilty if the government has proven guilt beyond a reasonable

doubt may inply that the jurors have a choice, and inplicitly invite
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juror nullification, contrary to the spirit, if not the letter of the
above authorities.
In t he absence of any definitive Si xth Circuit authority,

Instruction 1.03 takes a niddle course by adopting the "say so

approach recommended by the Fifth and El eventh Circuits.
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1.04

Evi dence Defi ned

(1) You mnust meke your decision based only on the evidence that

you saw and heard here in court. Do not let runors, suspicions, or

anything else that you my have seen or heard outside of court

i nfluence your decision in any way.

(2) The evidence in this case includes only what the w tnesses

said while they were testifying under oath; the exhibits that | allowed

into evidence; the stipulations that the lawers agreed to; and the

facts that | have judicially noticed.

(3) Nothing else is evidence. The [|awyers' statenents and
argunents are not evidence. Their questions and objections are not
evi dence. My legal rulings are not evi dence. And ny coments and

guestions are not evidence.

(4) During the trial | did not let you hear the answers to sone of
the questions that the |awyers asked. I also ruled that you could not
see some of the exhibits that the |awers wanted you to see. And
sonmetinmes | ordered you to disregard things that you saw or heard, or
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I struck things from the record. You nust conpletely ignore all of

t hese things. Do not even think about them Do not speculate about

what a wtness mght have said or what an exhibit mght have shown.

These things are not evidence, and you are bound by your oath not to

l et theminfluence your decision in any way.

(5) Make your decision based only on the evidence, as | have

defined it here, and nothing el se.

USE NOTE: Paragraph (2) should be tailored to delete any references
to kinds of evidence not relevant to the particular trial.
| f the court has taken judicial notice of a fact,

Instruction 7.19 should be given later in the instructions.

Par agraph (4) should also be tailored depending on what has
happened during the trial.
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COvM TTEE COMVENTARY 1. 04

It is settled practice to give a general instruction defining what
is and is not evidence. See Fifth Circuit Instruction 1.07, Seventh
Circuit I nstruction 1.07, Ei ght h Circuit I nstruction 3. 03, Ni nt h

Circuit Instructions 3.04 and 3.05, Eleventh Circuit Basic Instructions
4.1 and 4.2 and Federal Judicial Center Instructions | and 9.

In sonme cases, there nmmy not be any stipulations, or any
judicially noticed facts. In such cases, paragraph (2) should be
tailored to elimnate the unnecessary and irrel evant |anguage.

The strongly wor ded adnoni tion in par agr aph (4) regardi ng
proffered evidence that was rejected or stricken is based in part on
Federal Judicial Center Instructions | and 9, and in part on the idea

t hat a strongly worded adnonition s necessary to counteract the

jurors’ nat ur al curiosity and inclination to speculate about t hese
matters. This paragraph should be tailored to fit the particular facts
of the case. If, for exanple, there was no occasion during the course

of the trial to order that things the jurors saw or heard be stricken
from the record, the language in this paragraph dealing wth such
matters should be onitted.

Devitt and Blackmar Instruction Il.l1l includes the concept that

the evidence includes testinony and exhibits "regardless of who my

have called [or produced] them" The Ninth Circuit has incorporated
this concept into its general instruction on evidence. See Ninth
Circuit Instruction 3.04. None of the other four <circuits that have
drafted pattern instructions have included this concept. Nor has the
Federal Judicial Center Instructions. Instruction 1.04 sinply states
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t hat evi dence includes "what the witnesses said while they were

testifying under oath."
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1.05

Consi deration of Evidence

(1) You should wuse your common sense in weighing the evidence.
Consider it in light of your everyday experience wth people and
events, and give it whatever weight you believe it deserves. If vyour

experience tells you that certain evidence reasonably Jleads to a

conclusion, you are free to reach that concl usion.
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COVM TTEE COMVENTARY 1. 05

Supreme Court and Sixth Circuit cases indicate that jurors should
consider the evidence in light of their own experiences, may give it
what ever weight they believe it deserves and may draw inferences from

the evidence. See Turner v. United States, 396 U S. 398, 406-407, 90

S. Ct. 642, 24 L. Ed. 2d 610 (1970) (the jury may consider its own
store of know edge, nust assess for itself the probative force and the
weight, if any, to be accorded the evidence, and is the sole judge of
the facts and the inferences to be drawn therefrom; Holland v. United
States, 348 U S. 121, 140, 75 S. C. 127, 99 L. Ed. 150 (1954) (the
jury must wuse its experience wth people and events in weighing the

probabilities); United States v. Jones, 580 F.2d 219, 222 (6th Cir

1978) (the jury may properly rely upon its own know edge and experience
in evaluating evidence and draw ng i nferences).

The original draft of this instruction ended with a rem nder that
proof beyond a reasonable doubt was required to convict. The purpose
of this remnder was to nmake sure the jurors wunderstand that although
they my draw conclusions from the facts, those conclusions, together
with the other evidence in the case, nust be sufficiently conpelling to
prove guilt beyond a reasonable doubt. The Conmittee decided to delete
this remnder as wunnecessary given the repeated references to the

requi rement of proof beyond a reasonable doubt in Instruction 1.03.
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1. 06

Direct and Circunstantial Evidence

(1) Now, some of you may have heard the ternms "direct evidence"

and "circunstantial evidence."

(2) Direct evidence is sinply evidence like the testinmony of an

eyewitness which, if you believe it, directly proves a fact. If a

witness testified that he saw it raining outside, and you believed him

that woul d be direct evidence that it was raining.

(3) Circunstantial wevidence is sinply a chain of circunstances that

indirectly proves a fact. If sonmeone wal ked into the courtroom wearing

a raincoat covered wth drops of water and carrying a wet unbrella,

that would be circunstantial evidence from which you could conclude

that it was raining.

(4) It is your job to decide how much weight to give the direct

and circunstantial evidence. The law makes no distinction between the

weight that you should give to either one, or say that one is any

better evidence than the other. You should consider all the evidence,
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both direct and circumstantial, and give it whatever weight you believe

it deserves.
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COVM TTEE COMVENTARY 1. 06

In Holland v United States, 348 U.S. 121, 139-140, 75 S. Ct. 127,

99 L. Ed. 150 (1954), the Suprenme Court held that <circunstantial
evidence is no different intrinsically than direct evidence. Accord

United States v. Frost, 914 F.2d 756, 762 (6th Cir. 1990). See also

Jackson v. Virginia, 443 U S. 307, 326, 99 S.Ct. 2781, 61 L. Ed. 2d 560
(1979) (no special cautionary instruction should be given on the
government's burden of proof in circunstantial cases).

The pur pose of this i nstruction is to defi ne direct and
circunstantial evidence, to nmke clear that the jury should consider
both kinds of evidence, and to dispel the television notion that
circunstantial evidence is inherently unreliable. Four of the five
circuits that have drafted pattern instructions include a definition of
direct and circunstantial evidence, and explain that the law makes no
di stinction between the two. See Fifth Circuit Instruction 1.08
Al ternative B, Sevent h Circuit I nstruction 3.02, Ni nt h Circuit
Instruction 3.06 and Eleventh Circuit Basic Instructions 4.1 and 4.2.
Eighth Circuit Instruction 1.03 does not define the tw, but does
i nclude the concept that the | aw makes no distinction between them

Federal Judicial Center Instructions 1 and 9 take the position
that there is no need to define direct and circunstantial evidence
because there is no difference legally in the weight to be given the
t wo. The Committee rejected this approach on the ground that jurors
need to be told that they can rely on circunmstantial evidence, and that
to intelligently convey this concept, sone definition of <circunstantia

evi dence is required.
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Some Sixth Circuit decisions indicate that upon request, a
defendant is entitled to an instruction that the jury may acquit him on

the basis of circunstanti al evi dence. See United States v. Eddings,

478 F.2d 67, 72-73 (6th Gir. 1973).
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1.07

Credibility of Wtnesses

(1) Anot her part of your job as jurors is to decide how credible

or believable each witness was. This is your job, not mne. It is up

to you to decide if a wtness's testinmony was believable, and how mnuch

weight you think it deserves. You are free to believe everything that

a witness said, or only part of it, or none of it at all. But you

shoul d act reasonably and carefully in nmaking these deci sions.

(2) Let me suggest some things for you to consider in evaluating

each witness's testinony.

(A) Ask vyourself if the witness was able to clearly see or hear

the events. Sonetinmes even an honest witness may not have been able to

see or hear what was happeni ng, and nmay nmeke a ni st ake.

(B) Ask yourself how good the witness's nenory seemed to be. Di d

the witness seem able to accurately renenber what happened?

(O Ask yourself if there was anything else that may have

interfered with the wtness's ability to perceive or renmenber the

events.
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(D) Ask vyourself how the witness acted while testifying. Did the

Wi t ness appear honest? O did the wi tness appear to be Iying?

(B) Ask yourself if the wtness had any relationship to the

government or the defendant, or anything to gain or lose from the case,

that mght influence the wtness's testinony. Ask yourself if the

witness had any bias, or prejudice, or reason for testifying that m ght

cause the witness to lie or to slant the testinmony in favor of one side

or the other.

[(F) Ask yoursel f i f t he Wi t ness testified inconsistently

while on the witness stand, or if the witness said or did sonething [or

failed to say or do sonmething] at any other tine that is inconsistent

with what the wtness said while testifying. If you believe that the
witness was inconsistent, ask yourself if this mkes the wtness's
testimony |ess believable. Sormetines it nmay; other times it nmay not.
Consider whether the inconsistency was about something inportant, or
about sonme uninportant detail. Ask yourself if it seemed I|ike an

i nnocent mstake, or if it seened deliberate.]

(G And ask your sel f how believable t he Wi tness's testinony

was in light of all the other evidence. Was the witness's testinony
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supported or contradicted by other evidence that you found believable?

If you believe that a wtness's testinony was contradicted by other

evi dence, renmenber that people sonetines forget things, and that even

two honest people who wtness the same event may not describe it

exactly the same way.

(3) These are only some of the things that you may consider in
deciding how believable each w tness was. You may also consider other
things that you think shed sonme light on the wtness's believability.

Use your common sense and your everyday experience in dealing wth

ot her peopl e. And then decide what testinony you believe, and how nmnuch

wei ght you think it deserves.

USE NOTE: Bracket ed par agraph (2)(F) shoul d be i ncl uded when a

witness has testified inconsistently, or has said or done
sonmething at sone other tinme that is inconsistent with the

witness's testinony. It shoul d be tailored to the
particular kind of inconsistency (i.e. either inconsistent
testi nony on t he st and, or i nconsi stent out -of -court
statements or conduct, or both). The bracketed failure to

act | anguage shoul d be included when appropriate.
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COVM TTEE COMVENTARY 1. 07

The "Anglo-Saxon tradition of <crimnal justice, enbodied in the
United States Constitution and in federal statutes, makes jurors the
judges of the credibility of testimony offered by wtnesses." Uni ted

States v. Bailey, 444 U S. 394, 414, 100 S. C. 624, 62 L. Ed. 2d 575

(1980). "1t is for them generally, and not for . . . [the] courts
to say [whether] a particular wtness spoke the truth." Id. at 414-
415.

This instruction differs from other pattern instructions in two

ways. First, it includes a nore extensive explanation of the concept
t hat t he jurors, not t he j udge, deci de guestions of Wit hess
credibility. Gven the inportance of the jury's role in assessing
credibility, and the natural inclination of jurors to be influenced by

the judge, the Conmittee believes that a nore extensive explanation is
bot h necessary and appropriate.

Second, this instruction includes a nmore extensive explanation of

the factors the jurors my consider in assessing credibility. Most
ot her pattern i nstructions briefly list t he factors wi t hout
expl anati on. The danger of that approach is that the factors wll go
by the jurors too quickly to be retained and absorbed. Al t hough

brevity ordinarily is a wvirtue, this is one area where a few extra
words are worth the cost. Assessing credibility is the sine gua non of
the jury's function, meking a nmore extensive explanation of these
factors justified.

Most other pattern instructions provide at |least sonme guidance
about how to deal with inconsistent testinony, statenments or conduct by

a wtness. See Fifth Circuit I nstruction 1.11, Ei ght h Circuit
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Instruction 1.05, Ninth Circuit Instruction 3.07 and Eleventh Circuit
Basic Instruction 6.1. See also D.C. Bar Instruction 2.11, Devitt and
Bl ackmar Instruction 17.01 and Saltzburg and Perlman Instruction 3.04.
Based on this, the Conmittee decided to include bracketed paragraph
(2)(F), for t hose cases in whi ch a Wi t ness has testified
inconsistently, or has said or done something at some other tine that
is inconsistent with the witness's testinony.

Seventh Circuit Instruction 1.02 and N nth Circuit I nstruction

3.07 both include a bracketed admonition that the defendant's testinony

should be judged in the same manner as that of any other wtness. None
of the other sources the Conmittee surveyed include this kind of
adnoni tion in their gener al i nstruction on Wi t ness credibility.

Instruction 7.02B addresses this subject in a separate instruction.

In United States v. Bryan, 591 F.2d 1161, 1163 (5th Cir. 1979),

cert. denied, 444 U. S. 1071 (1980), the Fifth Circuit held that telling
the jurors to consider the extent to which each witness's testinony was
supported or contradicted by other evidence did not shift the burden of
proof to the defendant. On the other hand, so-called "presunption of
trut hful ness" instructions, which tell the jurors that each wtness is
presuned to speak the truth wunless the evidence indicates otherw se,

are reversibly erroneous. See, e.g., United States v. Maselli, 534

F.2d 1197, 1202-1203 (6th Cir. 1976).
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1.08

Nunmber of Wt nesses

(1) One nore point about the w tnesses. Sonetimes jurors wonder

if the nunber of witnesses who testified makes any difference.

(2) Do not make any decisions based only on the nunmber of

w tnesses who testified. VWhat is nmore inmportant is how believable the

Wit nesses were, and how nuch weight you think their testinony deserves.

Concentrate on that, not the nunbers.

USE NOTE: Use caution in giving this instruction when the defense has
not presented any testinony. It may draw potentially
prejudicial attention to the absence of defense w tnesses.
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COVM TTEE COMIVENTARY 1. 08

Most of the other circuits that have drafted pattern instructions

have included sone explanation about what effect the jurors should give

to the nunber of wtnesses who testified on each side. See Fifth
Circuit I nstruction 1.009, Sevent h Circuit I nstruction 3. 28, Ni nt h
Circuit Instruction 3.07 and Eleventh Circuit Basic Instruction 5. A

simlar consensus exi sts anong t he ot her sour ces t he Committee
surveyed. See Federal Judi ci al Cent er I nstruction 23, D. C. Bar
Instruction 2.13, Devitt and Blackmar Instruction 17.20 and Saltzburg
and Perlman Instruction 3.04.

In United States v. Mss, 756 F.2d 329, 334-335 (4th Cir. 1985),

the defendant objected to the district <court's nunber of wtnesses
instruction on the ground that it drew unnecessary and potentially
prejudicial attention to the fact that the defense had not presented
any witnesses during the trial. On appeal, the Fourth Circuit held
that there was no error, but stated that district courts should refrain
from giving such an instruction when the defendant has not presented

any Wwtnesses. Cf. Barnes v. United States, 313 A 2d 106, 110 (D.C

App. 1973) (such an instruction is not required, even upon request by
the defense, when the defense has el ect ed not to present any

W t nesses).

44



1.09

Lawyers' Objections

(D) There is one nore general subject that | want to talk to you

about before | begin explaining the elenents of the crinme charged.

(2) The lawyers for both sides objected to sonme of the things

that were said or done during the trial. Do not hold that against
ei ther side. The lawyers have a duty to object whenever they think
that something is not pernmitted by the rules of evidence. Those rules

are designed to make sure that both sides receive a fair trial

(3) And do not interpret my rulings on their objections as any
indication of how |I think the case should be decided. My rulings were
based on the rules of evidence, not on how | feel about the case.

Remenber that your decision nust be based only on the evidence that you

saw and heard here in court.
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COVM TTEE COMIVENTARY 1. 09

This proposed instruction covers several concepts related to
| awyers' objections that are comonly included sonewhere in the court's
i nstructions. See Seventh Circuit Instruction 1.05, Ninth Circuit
Instruction 1.06, Devi tt and Bl ackmar Instruction 10. 13, Sand and

Siffert Instruction 2-8 and Federal Judicial Center Instruction 9.
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2.01

I nt roduction

(D) That concludes the part of my instructions explaining your
duties and the general rules that apply in every crimnal case. In a
monment, | will explain the elenments of the crime that the defendant is

accused of committing.

(2) But before | do that, | want to enphasize that the defendant

is only on trial for the particular crinme charged in the indictnment

[and the |lesser charges that | wll explain to you]. Your job is

limted to deciding whether the government has proved the crime charged

[or one of those |esser charges].

[(3) Also keep in nmind that whether anyone else should be

prosecuted and convicted for this crime is not a proper matter for you

to consider. The possible guilt of others is no defense to a crimnal

charge. Your job is to decide if the governnent has
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proved this

defendant qguilty. Do not let the possible guilt of others

i nfl uence your decision in any way. ]

USE NOTE:

Any changes made in paragraphs (2) and (3) should be made
in paragraphs (1) and (2) of Instruction 8.08 as well

Bracketed paragraph (3) should be included only if the
possible guilt of others has been raised during the trial.
Modi fi cati ons of this par agr aph may be necessary in
conspiracy, ai di ng and abetting, al i bi or n st aken
identification cases, where the possible qguilt of others
may be a legitimte issue.
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COW TTEE COMVENTARY 2. 01

See generally Fifth Circuit Instruction 1.20, El eventh Circuit
Basic Instruction 10.1, Federal Judicial Center Instruction 20, Devitt
and Bl ackmar I nstructions 11.04 and 11. 06, Sal t zburg and Per | man
Instruction 3.56 and Sand and Siffert Instructions 2-18 and 3-3.

Paragraph (3) of this instruction is bracketed to indicate that

it should not be given in every case. If the possible guilt of others
has not been raised during trail, this paragraph is unnecessary and
should be onitted to avoid confusion. Note also that this paragraph
may require nodification in cases where vicarious crimnal liability is
al l eged, such as conspiracy or aiding and abetting cases. In such

cases, the jury may legitinmately be required to decide the gquilt of
ot her persons not charged in the indictment.

Paragraph (3) my also require nodification in cases where the
def endant has rai sed an al i bi def ense, or has ar gued m st aken
i dentification. Where the defendant clainms that someone else comitted
the crime, it my be confusing to instruct the jurors that they should
not be concerned with anyone else's guilt.

The concepts covered in paragraphs (2) and (3) are covered again
for enphasis in Instruction 8.08. Any deletions or nodifications nade
in this instruction should be nmade in paragraphs (1) and (2) of

Instruction 8.08 as well

56



2. 01A

Separ at e Consi derati on--Si ngl e Def endant

Charged Wth Multiple Crines

(1) The defendant has been charged wth several crines. The
nunber of charges is no evidence of guilt, and this should not
i nfluence your decision in any way. It is your duty to separately

consider the wevidence that relates to each charge, and to return a

separate verdict for each one. For each charge, you nmust decide

whet her the government has presented proof beyond a reasonable doubt

that the defendant is guilty of that particul ar charge.

(2) Your decision on one charge, whether it is guilty or not

guilty, should not influence your decision on any of the other charges.

USE NOTE: Par agraph (2) should be nodified when guilt of one charge
is a prerequisite for conviction of another charge, as in
R 1.C. O cases involving predicate offenses.
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COW TTEE COVMVENTARY 2. 01A

Thi s instruction is nodel ed after Feder al Judi ci al Center
Instruction 46A, and Saltzburg and Perlman Instruction 1.04B. See also
Fifth Circuit Instruction 1.22, Seventh Circuit |Instruction 7.03, N nth
Circuit Instruction 3.09 and Eleventh Circuit Basic Instruction 10. 2.

The last sentence of this instruction should be nodified when
guilt of one charge is a prerequisite for conviction of another charge.
See for exanple 18 U . S.C. 81961 (R I1.C. O conviction requires proof of

two predicate offenses).
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2.01B

Separate Consideration--Miltiple Defendants

Charged Wth a Single Crine

(1) The defendants have all been charged with one crine. But in

our system of justice, gquilt or innocence is personal and individual

It is your duty to separately <consider the evidence against each

defendant, and to return a separate verdict for each one of them For

each defendant, you nust decide whether the governnent has presented

evidence proving that particular defendant guilty beyond a reasonable

doubt .

(2) Your decision on one defendant, whether it is gqguilty or not

guilty, should not i nfl uence your decision on any of the other

def endant s.
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COW TTEE COMVENTARY 2. 01B

In United States v. Mayes, 512 F.2d 637, 641 (6th Cir.), cert.

denied, 422 U S. 1008 (1975), the Sixth Circuit quoted wth approva

Justice Rutledge's admonition in Kotteakos v. United States, 328 U.S.

750, 772, 66 S. Ct. 1239, 90 L. Ed. 1557 (1946):

"Quilt with us remmins individual and personal, even as
respects conspiracies. It is not a matter of nmass
application. There are tinmes when of necessity,
because of the nature and scope of the particular
federation, large nunbers of persons taking part nust
be tried together or perhaps not at all, at any rate as
respects sone. When nmmny conspire, they invite mass
trial by their conduct. Even so, the proceedings are
exceptional to our tradition and call for use of every
saf eguard to i ndi vidualize each def endant in hi s
relation."

The proposed instruction is based on these principles, and on the

instructions given by the district court in United States v. United

States Gypsum Co., 550 F.2d 115, 127-128 n. 12 (3rd Cir. 1977), which

were subsequently affirmed by the Supreme Court in United States wv.

United States Gypsum Co., 438 U S. 422, 462-4683, 98 S. C. 2864, 57 L.

Ed. 2d 854 (1978). See also Fifth Circuit Instruction 1.23, Ninth
Circuit Instruction 3.10, El eventh Circuit Basic Instruction 10.3 and

Federal Judicial Center Instruction 46B
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2.01C

Separate Consideration--Miltiple Defendants

Charged Wth the Sanme Crines

(1) The defendants have all been charged with several crinmes. The
nunber of charges is no evidence of guilt, and this should not
i nfluence your decision in any way. And in our system of justice,
guilt or innocence is personal and individual. It is your duty to

separately consider the evidence against each defendant on each charge,

and to return a separate verdict for each one of them For each one,

you nmust decide whether the governnment has presented proof beyond a

reasonabl e doubt that a particular defendant is guilty of a particular

char ge.

(2) Your decision on any one defendant or charge, whether it is

guilty or not guilty, should not influence your decision on any of the

ot her defendants or charges.

USE NOTE: Paragraph (2) should be nmodified when guilt of one charge
is a prerequisite for conviction of another <charge, as in
R 1.C. O cases involving predicate of fenses.
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COWM TTEE COMMENTARY 2. 01C

This instruction conbines the concepts contained in Instructions
2.01A and 2.01B. See the Committee Commentaries for those instructions
for further explanation. It is designed for wuse in cases where the
i ndi ct ment charges nultiple defendants with the same crines.

The last sentence of paragraph (2) should be nodified when guilt
of one charge is a prerequisite for conviction of another char ge. See
for example 18 U.S.C. 81961 (R I1.C. O conviction requires proof of two

predi cate of fenses).
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2.01D

Separate Consideration--Miltiple Defendants

Charged Wth Different Crines

(1) The defendants have been charged with different «crinmes. |
will explain to you in nore detail shortly which defendants have been
charged with which crines. But before | do that, | want to enphasize

several things.

(2) The nunmber of <charges is no evidence of guilt, and this
should not influence your decision in any way. And in our system of
justice, gquilt or innocence is personal and individual. It is your

duty to separately consider the evidence against each defendant on each

charge, and to return a separate verdict for each one of them For

each one, you nust decide whether the governnent has presented proof

beyond a reasonable doubt that a particular defendant is guilty of a

particul ar charge.

(3) Your decision on any one defendant or one charge, whether it

is guilty or not guilty, should not influence your decision on any of

t he ot her defendants or charges.
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USE NOTE: Paragraph (3) should be nodified when gqguilt of one charge
is a prerequisite for conviction of another charge, as in
R. 1.C. O cases involving predicate offenses.
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COW TTEE COVMENTARY 2. 01D

Thi s i nstruction conbi nes the various concepts cont ai ned in
Instructions 2.01A and 2.01B. See the Comrittee Commentaries for those
instructions for further explanation. It is designed for use in cases

where the indictnent charges nultiple defendants with different crinmes.

The last sentence of paragraph (3) should be nodified when guilt
of one charge is a prerequisite for conviction of another charge. See
for example 18 U.S.C. 81961 (R I1.C. O conviction requires proof of two

predi cate of fenses).
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2.02

Definition of the Crinme

(1) Count of the indictnment accuses the defendant of

in violation of f eder al | aw. For

you to find the defendant guilty of this crine, you nust be convinced

that the government has proved each and every one of the follow ng

el ements beyond a reasonabl e doubt:

(A First, that the defendant (fully define the prohibited acts

and/or results required to convict).

(B) Second, that the defendant did so (fully define the precise

nental state required to convict).

[(O Third, that (fully define any other elenents required to

convict).]

[(2) Insert applicable definitions of ternms used here.]

(3) If you are convinced that the governnent has proved all of

these elements, say so by returning a guilty verdict on this charge.

If you have a reasonable doubt about any one of these elenents, then

you nust find the defendant not guilty of this charge.
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[(4) Insert applicable explanations of any matters not required

to convict here.]

USE NOTE: See the Committee Commentaries to Instructions 2.05 and
2.06 for definitions of the precise nental state required
for various federal crimnal offenses.

Bracketed paragraph (1)(C should be included when the
crime cannot be broken down neatly into two elenents.
Addi ti onal paragraphs should be added as needed to cover
all the el enments.

Bracketed paragraph (2) should be included when terms used
i n paragraphs (1) (A-C) require further explanation.

Bracketed paragraph (4) should be included when it would be
hel pful to explain matters that need not be proved in order
to convict. When used, a final sentence should be included
for balance enphasizing what it is that the government nust
prove to convict.
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COW TTEE COVMENTARY 2. 02

The Committee does not recommend that the trial judge read the
indictment to the jury. The content of an indictnent is determ ned by
what a valid charging docunent requires. As a result, it my contain
legal jargon not easily wunderstandable by lay jurors. It may also

include statenents or allegations that are not necessarily naterial to
a particular defendant's guilt or innocence. For these reasons, this
i nstruction does not recormend reading the indictnent. But t he
Committee takes no position on the practice in sone districts of
providing the jury with a copy of the indictnent.

Sone pattern i nstructions suggest t hat t he district court

paraphrase the nmmterial allegations in the indictment in [|anguage that

is understandable by lay jurors. But paraphrasing the indictnent puts
an added burden on the district court, creates the potential for
appellate litigation if a material allegation is erroneously translated

or overlooked, and is unnecessary because the elenents of the crinme
will be defined elsewhere in the instructions. And whatever wei ght
m ght be given to the argument that the jury inferentially should be
told that a grand jury has found sufficient evidence to indict is
countered by the long settled rule that the indictnent is not evidence

of gquilt. E.g., Garner v. United States, 244 F.2d 575, 576-577 (6th

Cir.), cert. denied, 355 US. 832 (1957). For these reasons, the
Committee simlarly does not recommend paraphrasing the indictnment.

Some pattern instructions recommend that the district court read
the rmaterial parts of the statute the defendant is charged with
vi ol ati ng. But like indictnents, statutes nmy contain |legal jargon not

easily wunderstandable by lay jurors, and often they are drafted broadly
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to cover a nunmber of ways in which a given offense my be conmtted,
some or nmost of which my not be mterial in a particular case
Readi ng or paraphrasing the statute thus suffers from problens sinmlar

to those involved in reading or paraphrasing the indictnent. See

United States v. Mrrow, 923 F.2d 427, 434 (6th Cir. 1991) (tria
judge's responsibility goes beyond nerely reading or reiterating the
perti nent statute). This instruction therefore does not reconmend
readi ng or paraphrasing the applicable statute.

Some  pattern instructions recomrend that the district court
provide the jury with the citation to the particular United States Code
provision the defendant is charged with violating. The apparent reason
for this is to inpress the jury with the fact that what the defendant
is charged wth is a crine. But it is questionable whether the
nunerical ~citation is necessary to achieve this purpose. For this
reason, this instruction does not recomend that the nunerical citation
be included. Instead, the instruction sinply tells the jury that
federal |aw nmakes what the defendant is accused of a crine.

VWhether and to what extent instructions defining the offense
charged should repeat concepts |ike the presunption of innocence, the

governnment's burden of proof and reasonable doubt is a matter of sone

di sput e. Some pattern instructions repeat all three of these concepts
in their offense definition instructions. See for exanmple Saltzburg
and Perlman Instructions 3.58A and 32.01. Most omit reference to the

presunption of innocence, but at Ieast nention the governnent's burden
of proof beyond a reasonable doubt. See for example Fifth Circuit
Instruction 2.24, Seventh Circuit Instruction 6.01, Feder al Judi ci al
Center Instruction 65, Devitt and Blackmar Instruction 13.04, and Sand

and Siffert Instruction 3-10. The Committee recommends this |atter
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appr oach.

There is also some dispute over whether the offense definition
instruction should explicitly explain that iif the governnent fails to

prove any one of the required elenents, then the jury's verdict must be

not guilty. A mjority of pattern instructions do not explicitly
explain this in their offense definition instructions. See for exanple
Fifth Circuit Instruction 2.24, E ghth Circuit Instruction 6.18.471

Ninth Circuit Instruction 8.06A, El eventh Circuit O fense Instruction
5, Feder al Judi ci al Center Instruction 65 and Devitt and Bl ackmar
Instruction 13.04. A respectable mnority, however, do. See Seventh

Circuit Instruction 6.01, Saltzburg and Perlman Instruction 32.01, Sand
and Siffert Instruction 3-10 and D.C Bar Instruction 4.00. The
Committee recommends the latter approach because this is an inportant
concept that should not be left to inference.

This instruction recomrends a suggested format for defining the
elements of the crine which breaks the definition down into two basic

parts--the prohibited acts and/or results required to convict; and the

required nental state. This is a comon format. See for exanple
El eventh Circuit O fense Instruction 5 and Federal Judi ci al Cent er
I nstruction 65. Cbviously, it is inpossible to break every federa

crime down into two neatly separate elenments, and this instruction
should not be viewed as a rigid formula that can or should be rotely
followed in every case. A Dbracketed catch-all paragraph (1)(C is
included to illustrate that other elenments my be required to convict.

In addition to defining these concepts, the instruction nmust neke
clear that the defendant had the required nmental state at the time he

conmitted the prohibited acts or achieved the prohibited results, not

aft erwar ds. In cases where this is a contested issue, the court may
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wi sh to expand on the "did so" | anguage in paragraph (1)(B).

Many crimes are defined by reference to legal ternms that my
require further explanation. This instruction suggests that applicable
definitions of any such terns be inserted in bracketed paragraph (2).

For some crinmes, it my be helpful to explain that there are
certain matters that the government need not prove in order to convict.
For exanple, counterfeiting requires an intent to defraud, but does not
require proof that anyone was actually defrauded. This instruction

suggests that any such explanation be inserted in bracketed paragraph

(4). When used, a final sentence should be included for balance
enphasizing what it is that the government nust prove in order to
convi ct .
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2.03

Definition of Lesser O fense

(1) | f you find t he def endant not guilty of

[or i f after maki ng every

reasonable effort to reach a unanimus verdict on that charge, you find

that you cannot agree], then you nmust go on to consider whether the

government has proved the | esser charge of
(2) The difference between these two crimes is that to convict
t he defendant of t he |l esser charge of

, the governnent does not have to

prove . This is an elenment of the

greater charge, but not the | esser charge.

(3) For you to find the defendant guilty of the I|esser charge,

the government nust prove each and every one of the following elenents

beyond a reasonabl e doubt:

(A) First, that the defendant (fully define the prohibited acts

and/or results required to convict)
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(B) Second, that he did so (fully define the nental state

requi red to convict)

[(O Third, that (fully define any other elements required to

convict) .]

[(4) Insert applicable definitions of terns used here.]

(5) If you are convinced that the governnent has proved all of

these elenments, say so by returning a guilty verdict on this charge.

If you have a reasonable doubt about any one of these elenents, then

you nust find the defendant not guilty of this charge.

[(6) Insert applicable explanations of any matters not required

to convict here.]

USE NOTE: The bracketed |anguage in paragraph (1) should be added if
the court believes that the jurors should be permtted to
consi der a |lesser offense even though they have not

unani nmously acquitted the defendant of the charged offense.

See the Conmttee Comentaries to Instructions 2.05 and
2.06 for definitions of the precise nental state required
for various federal crimnal offenses.

Bracketed paragraph (3)(C should be included when the
crime cannot be broken down neatly into two elenents

Addi ti onal paragraphs should be added as needed to cover
all the el enments.

Bracketed paragraph (4) should be included when terns used
in paragraphs (1) (A-C) require further explanation

Bracketed paragraph (6) should be included when it would be
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hel pful to explain matters that need not be proved in order
to convict. VWen used, a final sentence should be included
for balance enphasizing what it is that the governnent nust

prove to convict.
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COVM TTEE COMIVENTARY 2. 03

There is disagreenent anong the circuits over when the jury should
be permtted to nmove on to consider a lesser included offense. The
caselaw on this subject is fully discussed in the Committee Comentary
to Instruction 8.07. Because there is no controlling Sixth Circuit
authority on point, the Committee has included bracketed |anguage in
paragraph (1) to be used in the discretion of the district court. Thi s
bracketed | anguage incorporates the concept that the jurors may nove on
to consider a lesser offense if they cannot unaninously agree on a
verdict on the greater charge. If the district court believes that
this concept is appropriate, this bracketed |anguage should be added to
the unbracketed |anguage in paragraph (1). If the court believes that
the jury should not be permtted to nmve on to consider a |esser
offense unless it first unani nously acquits the defendant of the
greater offense, then the bracketed |anguage should be onmitted. The
Committee takes no position on which approach should be used.

Par agr aph (2) suggests t hat t he district court defi ne t he

difference between the greater and |esser offenses. Other circuits
that have drafted pattern instructions do not do this. But Federal
Judi ci al Center Instruction 48 and Saltzburg and Perlnman Instruction

3.64 do so, and there are persuasive reasons for this approach, despite
the added burden it places on the district court. Lay jurors are ill-
equi pped to divine the difference between a greater and |esser offense
wi t hout explicit guidance from the court. They are not |awers. The
definitions they are given, wusually orally, are wunfanmliar. And the
anmount of time devoted to “"teaching® them the elenents is  brief

Wthout explicit guidance, the odds that they wll accurately discern
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the difference between a greater and |esser offense are poor, and the
risk of a mnmistaken wverdict 1is increased. For these reasons, this
instruction recomends that the district court explicitly define the
di fference between the greater and | esser offense.

See general ly Annot at i on, Propriety of Lesser-Included-Offense

Charge to Jury in Federal Criminal Cases, 100 A L.R Fed. 481 (1990).
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2.04

On or About
(1) Next, | want to say a word about the date nentioned in the
i ndi ct ment .
(2) The indictnment charges that the crine happened "on or about"
The governnent does not have to
prove that the crime happened on that exact date. But the governnent

nmust prove that the crine happened reasonably close to that date.

USE NOTE: Use caution in giving this instruction if the defendant has
raised an alibi defense dependent on particular dates; or
if there is a statute of Ilinmtations question; or if the

date charged is an essential elenent of the crine and the
defendant my have been misled by the date charged in the
i ndi ct ment; or i f gi vi ng this instruction woul d
constructively anmend the indictnent.
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COVM TTEE COMVENTARY 2. 04

In Ledbetter v. United States, 170 U.S. 606, 612-613, 18 S. Ct.

774, 42 L. Ed. 1162 (1898), the Suprenme Court rejected the defendant's

argunent that an indictnent charging that the offense occurred "on the

day of April, 1896" was insufficient. The Court said that it
was not necessary for the government to prove that the offense was
conmmitted on a particular day, unless the date is nmade nmmterial by the
statute defining the offense. The Court said that ordinarily, proof of
any date before the indictment and within the applicable statute of

limtations will suffice.

In United States v. Ford, 872 F.2d 1231, 1236 (6th Cir. 1989),

cert. denied, ____ US. ___, 110 S.C. 1946, 109 L.Ed.2d 309 (1990),
the Sixth Circuit held that proof of the exact date of an offense is
not required, as long as a date "reasonably near"™ that named in the
indictment is established. Applying this rule to the case before it,
t he Si xth Circuit reversed t he def endant's firearns possessi on

conviction because the district court's on or about " i nstruction
permtted the jury to convict if it found that the defendant possessed
a firearm on any date during an eleven nonth period preceding the date
alleged in the indictnent. The Sixth Circuit held that a date eleven

months before the date alleged in the indictment did not satisfy the

"reasonably near" requirenent. Compare United States v. Arnold,

890 F.2d 825, 829 (6th Cir. 1989), where the Sixth Circuit held that
the defendant was not wunfairly prejudiced by a one nonth difference
between the date alleged in the indictnent and the evidence presented
at trial where a prior trial of his co-defendants put him on notice

that the all eged conspiracy was a continuing one.
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Caution should be used in giving this instruction if the defendant

raises an alibi defense. In United States v. Henderson, 434 F.2d 84,

86-89 (6th Cir. 1970), the Sixth Circuit reversed because the district

court gave an "on or about" instruction in a case where there was no

variance between the specific date charged in the indictment and the

proofs presented at trial, and the defendant had presented a strong
alibi defense for that date. See generally Annotation, Propriety and
Prejudicial Effect of "On or About" Instruction Where Alibi Evidence in

Feder al Crini nal Case Pur ports to Cover Specific Dat e Shown by

Prosecution Evidence, 92 A.L.R Fed. 313 (1989).

However, even when an alibi defense is raised, the district court

retains the discretion to give an on or about" instruction. Uni ted
States v. Neuroth, 809 F.2d 339, 341-342 (6th Cir.)(en banc), cert.
deni ed, 482 U. S 916 (1987). In exercising this discretion, t he
district court should look at how specifically the indictnment alleges
the date on which the offense occurred, and conpare that to the proofs

at trial regarding the date of the offense. If the indictnent or the

proofs point exclusively to a particular date, it is preferable for the

court not to give an "on or about"™ instruction. The court should also
consider the type of crinme charged. An "on or about" instruction may
be nore appropriate in a case involving a crine |ike conspiracy, where

the proof as to when the crine occurred is more nebulous, than in a

case involving a crinme like nurder, where the proof as to when the
crime occurred my be nmore concrete. These factors are guidelines
only, not arigid formula. [|d. at 342.

Caution also should be used in giving this instruction when there

is a statute of I|imtations question, see Ledbetter v. United States,

supra, 170 U S. at 612, or when the date <charged is an essential
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el ement of the offense and the defendant may have been msled by the

date alleged in the indictment. See United States v. Bourque, 541 F.2d

290, 293-296 (1st Cir. 1976); United States v. Goldstein, 502 F.2d 526,

528-530 (3rd Cir. 1974). See also United States v. Pandilidis, 524

F.2d 644, 647 (6th Cir. 1975)(while a nmere change of date is not
normal ly considered a substantial wvariation in an indictnment, where the
date of the alleged offense affects the determnation of whether a
crine has been committed, the <change is <considered nmaterial), cert.
deni ed, 424 U.S. 933 (1976).

Caution also should be wused in giving this instruction when the
effect would be to constructively anmend the indictnment. See United

States v. Ford, supra, 872 F.2d at 1236 (where the grand jury alleged

that the defendant illegally possessed a firearm during a donestic
argument on a particular date, an "on or about" instruction that
permtted the jury to convict based on two earlier, unrelated acts of
possession not alleged in the indictnent constituted a constructive
anmendnent in violation of the Fifth Amendnent grand jury indictnment

guar ant ee).

2.05

WIlfully

[No General Instruction Recommended]
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COW TTEE COMVENTARY 2. 05

The Comrittee does not recommend any general instruction defining
the term "wllfully" because no single instruction can accurately
enconpass the different meanings this term has in federal crimnal |aw

This term is "a word of many meanings, its construction often being

influenced by its context'." Screws v. United States, 325 U. S. 91,

101, 65 S Ct. 1031, 89 L. Ed. 1495 (1945) (Opinion of Douglas, J.),

quoting Spies v. United States, 317 U.S. 492, 497, 63 S. C. 364, 87 L.

Ed. 418 (1943).

The Conmittee instead reconmends that the district court define
the precise nental state required for the particular offense charged as
part of the court's instructions defining the elenments of the offense.
This approach is consistent with the approach taken by the mpjority of
the circuits that have drafted pattern instructions. See the Conmittee
Comments to Fifth Circuit Instruction 1.36 ("The Committee has
abandoned . . . an inflexible definition of that term I nstead, we
have attenmpted to define clearly what state of nmind is required
to be guilty of the particular crime charged"), Seventh Circuit
Instruction 6.03 ("[RJarely desirable to give a general definition of
"willfully . . . [if] it nust be defined, it should be defined in a

manner tailoring it to the details of the particular offense charged"),

Eighth Circuit Instruction 7.02 ("Conmittee recomends that the word
"willfully' not be wused in jury instructions in npst cases"), Ninth
Circuit Instruction 5.05 ("Congressional purpose is nore |likely to be
acconplished by avoiding the standard specific intent instruction and

giving in its place an instruction which tracks the relevant statutory

definition of the offense . . . in language tailored to the facts").
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See also the Introduction to the Federal Judicial Center Instructions
("[We have abjured the term . . . ‘'wllfully . . . [and instead] have
tried our best to make it clear what it is that a defendant nust intend
or know to be guilty of an offense"), and the Coments to Sand and
Siffert Instruction 6.06 ("[N o general instruction is advanced on
willful ness").

O the circuits that have drafted pattern instructions, only the
El event h unqual i fiedly retains a general definition of t he term
willfully. See Eleventh Circuit Basic Instruction 9. 1.

In United States v. Ponponio, 429 US. 10, 11-12, 97 S. . 22,

50 L. Ed. 2d 12 (1976), the Supreme Court stated that the term
"wWillfully" does not require proof of any evil notive or bad purpose
other than the intention to violate the | aw.
To deternmine the precise nmental state required for conviction,

"each material el ement of the offense nust be exam ned and the
determ nation made what | evel of i ntent Congress i nt ended t he
Government to prove, taking into account constitutional considerations
[citation omitted], as well as the comon-law background, if any, of

the crime involved." United States v. Renner, 496 F.2d 922, 926 (6th

Cir. 1974), quoting United States v. Freed, 401 U S 601, 613-614, 91

S. C. 1112, 28 L. Ed. 2d 356 (1971) (Brennan, J., concurring in the
j udgnent) . Below is an illustrative partial |list of various federal
crimes, along with the Sixth Circuit or United States Supreme Court
decisions interpreting the precise nmeaning of the term "wllfully."
Care should be taken to check the current status of these decisions

before incorporating theminto an instruction.

1. Filing False Income Tax Return (26 U.S.C._ 87206(1)): In the
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context of 87206 and related offenses, the requirenent that the
defendant "willfully" file a false income tax return neans that
the defendant nust voluntarily and intentionally violate a known

| egal duty. But no proof of any additional evi l motive is
required. United States v. Ponmponio, 429 U S. 10, 11-13, 97 S.
Ct. 22, 50 L. Ed. 2d 12 (1976). See also United States v. Sassak,
881 F.2d 276, 278-280 (6th Cir. 1989). In Cheek v. United States,
498 U.Ss. __, 111 Ss. C. 604, 610-611, 112 L. Ed. 2d 617, 629-631

(1991), the Suprenme Court held that wllfulness may be negated by
a good faith msunderstanding of the legal duties inposed by the
t ax | aws, even if t he m sunder st andi ng is not obj ectively
reasonable, but that it cannot be negated by a good faith belief
that a known | egal duty is unconstitutional.

Intercepting Wre or Oal Communi cations (18 U.S.C §2511):

A defendant acts "willfully"” for purposes of this statute if he
knowi ngly or recklessly disregards a known |egal duty. Farr oni
v. Farroni, 862 F.2d 109, 112 (6th Cir. 1988). Note that in 1986
Congress anmended 82511, substituting the word "intentionally" for
"willfully."

Threatening the President's Life (18 U.S.C. 8871): A defen
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| ndirect Crini nal Cont enpt (18 U.S.C 8401(3)): "W I ful ness”
in this context means a deliberate or i ntended viol ati on, as
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di stinguished from an accidental, inadvertent or negligent one.
United States v. Smth, 815 F.2d 24, 25-26 (6th Cir. 1987). The
Court reserved judgement on whether an additional specific intent
or bad purpose to disobey a rule nust also be proven.
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Qobstructing the Miils (18 U.S.C. 8§1701): The term "willfully
and knowingly" in this context requires proof that the defendant
had the specific intent to commit a wongful act, and that he knew
that the effect of his actions would be to obstruct the nmils.
United States v. Schankowski, 782 F.2d 628, 631-632 (6th Cir.
1986) .

Draft Evasion (50 U.S.C._ 8§462(a)): The term "willfully" in
this <context means to act voluntarily and purposely wth the
specific intent to do that which the law forbids--i.e. wth bad
purpose either to disobey or disregard the |aw. United States .

Krosky, 418 F.2d 65, 67 (6th Cr. 1969).

Making False Statenments Involving Federal Agency Matters (18
US.C 81001): The term "knowingly and wllfully” in this context
only requires the governnent to prove that the defendant nade a
st at ement with know edge that it was fal se. There is no
requi renment that the governnment also prove that the defendant nmade
t he st at ement with act ual know edge of f eder al agency
jurisdiction. United States v. Yernmian, 468 U S. 63, 68-70, 104
S. Ct. 2936, 82 L. Ed. 2d 53 (1984). But see United States .
G bson, 881 F.2d 318, 323-325 (6th Cir. 1989) (Merritt, J.
di ssenting) (subsequent Suprene Court decisions indicate that some
level of culpability nust be established even with regard to the
jurisdictional elenent).
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2.06

Knowi ngly

[No CGeneral Instruction Recomended]
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COW TTEE COMVENTARY 2. 06

Most other circuits include a general definition of the term

"knowi ngl y" in their pattern i nstructions. See Fifth Circuit
I nstruction 1. 35, Sevent h Circuit I nstruction 6. 04, Ni nt h Circuit
Instruction 5.06 and Eleventh Circuit Basic Instruction 9.2. But the

meaning of the term "know ngly" varies depending on the particular
statute in which it appears. For exanpl e, in Liparota v. Uni ted
States, 471 U S. 419, 433-434, 105 S. C. 2084, 85 L. Ed. 2d 434
(1985), the Suprenme Court held that to convict a defendant of food
stanp fraud, the governnent nust prove that the defendant knew that his
acquisition or possession of food stanps was unauthorized by statute or

regul ati ons. In contrast, in United States v. Elsehenawy, 801 F.2d

856, 857-859 (6th Cir. 1986), cert. denied, 479 U S. 1094 (1987), the
Sixth Circuit held that to convict a defendant of possessing contraband
cigarettes, the governnment need only prove that the defendant knew the
physi cal nature of what he possessed. The governnent need not prove
that the defendant also knew that the cigarettes in his possession were
required to be taxed, or that the required taxes had not been paid.

Because of these variations in neaning, the Comittee does not
reconmend any gener al i nstruction defini ng t he term "know ngly."
Instead, the Committee recomends that the district court define the
preci se nmental state required to convict as part of the court's
instructions defining the elenments of the offense. See for exanple the
Introduction to the Federal Judicial Center Instructions ("[We have

avoided the word 'knowingly,' a term that is a persistent source of
anbiguity in statutes as well as jury instructions [and] . . . have

tried our best to make it clear what it is that a defendant nust intend
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or know to be guilty of an offense.").

Below is an illustrative partial 1list of various federal crines
and the Sixth Circuit or United States Suprene  Court deci si ons
interpreting the particular |evel of know edge required to convict.
Care should be taken to check the current status of these decisions
before incorporating theminto an instruction.

1. Food Stanp Fraud (7 U.S.C. 2024(b)(1)): The government must prove
that the defendant knew that his acquisition or possession of food
stanps was in a nmanner unauthorized by statute or regulations.

Liparota v. United States, 471 U.S. 419, 433-434, 105 S. Ct. 2084,
85 L. Ed. 2d 434 (1985).

2. Possession of Contraband Cigarettes (18 U S.C.  82342(a)): The
governnment need only prove the defendant knew the physical nature
of what he possessed. There is no requirement that the governnment
also prove the defendant knew that the ~cigarettes in his

possession were required to be taxed, or that the required taxes
had not been paid. United States v. Elshenawy, 801 F.2d 856, 857-
859 (6th Cir. 1986), cert. denied, 479 U. S. 1094 (1987).

3. Possession of Unregistered Firearm (26 U.S.C. 85861(d)): The
governnment need only prove the defendant knew that the instrument
he possessed was a firearm There is no requirenent that the

governnment also prove that the defendant knew the firearm was not
regi stered. United States v. Freed, 401 U S. 601, 607-610, 91 S
ct. 1112, 28 L. Ed. 2d 356 (1971). See also United States v.
Poul os, 895 F.2d 1113, 1118 (6th Cir. 1990) (no requirenent that
t he government prove know edge that registration was required).

4. Transferring an Unregistered Fully Automatic Wapon (26 U.S.C
§5861(e)): At least when a weapon's outer appearance does not

indicate that it is fully automatic, the government nust prove
that the defendant knew of the weapon's fully automatic nature.
United States v. Wllians, 872 F.2d 773 (6th Cir. 1989).

5. Reentry Wthout Permission After Deportation (8 U S. C  81326):
The government need not prove that the defendant knew he was not
entitled to reenter the country wthout the Attorney General's
perm ssi on. United States v. Hussein, 675 F.2d 114, 115-116 (6th
Cr.), cert. denied, 459 U S. 869 (1982).

6. Travel Act (18 U.S.C. 8§1952): The government must prove that the
defendant intended with bad purpose to violate the law of the
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10.

state of destination. United States v. Stagman, 446 F.2d 489, 494
(6th Cir. 1971).

Interstate Transportation of Child Pornography (18 U.S.C. §2252):
The governnent need only prove that the defendant knowi ngly dealt

in the prohibited material. There is no requirement that the
government also prove that the defendant knew his doing so was
statutorily unlawful. United States v. Tolczeki, 614 F. Supp

1424, 1428-1429 (N.D. Ohio 1985).

Controlled Subst ances: There is no requi r enent t hat t he
governnent prove that the defendant knew the drugs he possessed
were subject to federal regulation. United States v. Balint, 258

U S. 250, 254, 42 S. C. 301, 66 L. Ed. 604 (1922).

Making False Statenents Invol ving Federal Agency Matters (18
US. C 81001): The term "knowingly and willfully" in this context
only requires the government to prove that the defendant nade a
statement with knowl edge it was false. There is no requirenent
that the governnment also prove the defendant nmade the statenent
with actual knowl edge of federal agency jurisdiction. Uni ted
States v. Yerman, 468 U.S. 63, 68-70, 104 S. C. 2936, 82 L. Ed.
2d 53 (1984). But see United States v. G bson, 881 F.2d 318, 323-
325 (6th Cir. 1989) (Merritt, J. dissenting) (subsequent Suprene
Court decisions indicate that sone level of culpability nust be
establ i shed even with regard to the jurisdictional elenment).

Assaulting a Federal Officer (18 U.S.C. 8111): There is no
requi renent that the governnent prove the defendant knew he was
assaulting a federal officer. Al  the government nust prove is
the intent to assault. United States v. Feola, 420 U S. 671

684, 95 S. Ct. 1255, 43 L. Ed. 2d 541 (1975).
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2.07

Specific Intent

[No CGeneral Instruction Recomended]
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COWM TTEE COVMENTARY 2. 07

In United States v. Bailey, 444 U S. 394, 403, 100 S. Ct. 624, 62

L. Ed. 2d 575 (1980), the Suprenme Court characterized the distinction
between general and specific intent as "anmbigu[ous]" and as "the source

of a good deal of confusion." In Liparota v. United States, 471 U.S.

419, 433 n. 16, 105 S. Ct. 2084, 85 L. Ed. 2d 434 (1985), the Court

noted that Devitt and Blackmar Instruction 14.03 on specific intent had
been criticized as "too general and potentially m sleading." The Court

then said that "[a] nmore wuseful instruction nmight relate specifically
to the nental state required [for the particular offense] and eschew
use of difficult Ilegal concepts Ilike 'specific intent' and 'general

intent'."

In United States v. S & Vee Cartage Co., 704 F.2d 914, 918-920

(6th Cir.), cert. denied, 464 U S. 935 (1983), the district court
refused to give any general instruction on general and specific intent.
Instead, the court just instructed the jury on the precise nental state
required to convict. The Sixth Circuit rejected the defendants’
argunment that an instruction on general and specific intent should have
been given and affirned the defendants convictions. The Sixth Circuit
said that "[a] court may properly instruct the jury about the necessary
mens rea wthout resorting to the words 'specific intent' or 'general
intent'," and that "[i]t 1is sufficient to define the precise nental
state required by the statute.” [d. at 919.

Based on these cases, the Conmttee recommends that no general
instruction on specific intent be given. I nst ead, the Conmittee

recommends that the district court define the precise nmental state

required to convict as part of the court's instructions defining the
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elements of the offense. For sone federal crinmes, this will require an

i nstruction t hat t he gover nment nmust prove t hat the def endant

intentionally violated a known | egal duty. E.g., Cheek . Uni t ed
States, 498 U S. __, 111 S. Ct. 604, 610-611, 112 L. Ed. 2d 617, 629-
631 (1991). For other federal crines, proof that the defendant knew an
act was unlawful is not required to convict. E.g., United States v. S

& Vee Cartage Co., supra 704 F.2d at 919.

This approach is consistent with the approach recommended by al

of the «circuits that have drafted pattern instructions. See for
exanple the Committee Coments to Seventh Circuit Instruction 6.02
(" The Committee recommends avoi di ng i nstructions t hat di stingui sh
between 'specific intent' and 'general intent' . . . . [and instead]

recommends that instructions be given which define the precise nenta

state required by the particular offense charged."). See also the
Committee Comrent s to Ei ghth Circuit I nstruction 7.01, and Ni nt h
Circuit Instruction 5.04. This is also the approach taken by the
Feder al Judi ci al Center Instructions. See Introduction ("[We have

abjured the terns 'specific intent' and 'general intent'.").
See Committee Comentaries 2.05 and 2.06 for a partial list of

sonme federal crines and the precise nental state required to convict.
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2.08

Inferring Required Mental State

(D) Next, | want to explain something about proving a defendant's

state of nind.

(2) Ordinarily, there is no way that a defendant's state of mind

can be proved directly, because no one can read another person's mnd

and tell what that person is thinking.

(3) But a defendant's state of mind can be proved indirectly from

the surrounding circunstances. This includes things |I|ike what the

defendant said, what the defendant did, how the defendant acted, and

any other facts or circunstances in evidence that show what was in the

def endant's m nd.

(4) You nay also consider the natural and probable results of any

acts that the defendant knowingly did [or did not do], and whether it

is reasonable to conclude that the defendant intended
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those results. This, of course, is all for you to decide.

USE NOTE: The bracketed |anguage in paragraph (4) should be wused only
when there is sone evidence of a potentially probative
failure to act.
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COVM TTEE COMIVENTARY 2. 08

In United States v. Reeves, 594 F.2d 536, 541 (6th Cir.), cert.

denied, 442 U S. 946 (1979), the Sixth Circuit characterized Devitt and

Bl ackmar Instruction 14.13 on proof of intent as a "wholly appropriate

charge,” and said that in future ~cases where such a charge s
appropriate, "this Circuit wil | approve |anguage sinlar to [this
i nstruction]." Subsequent Sixth circuit cases also have approved this

i nstruction. E.g., United States v. Thomms, 728 F.2d 313, 320-321 (6th

Cr. 1984);  United States v. Guyon, 717 F.2d 1536, 1539 (6th GCir.

1983), <cert. denied, 465 U. S. 1067 (1984); United States v. Bohl mnn,

625 F.2d 751, 752-753 (6th Cir. 1980).

In United States v. Gaines, 594 F.2d 541, 544 (6th Cir.), cert.

deni ed, 442 U. S. 944 (1979), one Sixth Circuit panel appeared to

question whether any such instruction should be given at all, stating,

that "[i]f district judges in the Sixth Circuit charge at all on

inferred intent, it is suggested that they do so in the |anguage of
Devitt and Blackmar §14.13." The Conmittee believes that sone

instruction on inferred intent 1is appropriate, particularly in cases
where the requisite intent is disputed, in order to provide the jury
wi th some gui dance on this subject.

Devitt and Blackmar Instruction 14.13 is quoted below The line
out indicates deletions suggested by the Sixth Circuit decisions cited
above:

“Intent ordinarily my not be proved directly,
because there is no way of fat hom ng or
scrutinizing the operations of the human m nd.
But you may infer the defendant's intent from the

surroundi ng circunstances. You mmy consider any
st at enent made  and—-denre—eor——omtted Dby the
defendant, and all other facts and circunstances

in evidence which indicate his state of m nd
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You may consider it reasonable to draw the
inference and find that a person intends the

nat ur al and pr obabl e consequences of acts
knowi ngly done or knowingly onitted. As | have
said, it is entirely up to you to decide what

facts to find fromthe evidence."
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2.09

Del i berate | gnorance

(D) Next, | want to explain something about proving a defendant's
know edge.

(2) No one can avoid responsibility for a crinme by deliberately
ignoring the obvious. If you are convinced that the defendant
del i berately ignored a high probability that

, then you my find that he knew

(3) But to find this, you nust be convinced beyond a reasonable

doubt t hat the defendant was aware  of a high probability that

, and t hat t he def endant

deliberately closed his eyes to what was obvious. Car el essness, or

negl i gence, or foolishness on his part is not the sane as know edge,

and is not enough to convict. This, of course, is all for you to
deci de.
USE NOTE: This instruction should be wused only when there is sone

evi dence of deliberate ignorance.
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COW TTEE COMVENTARY 2. 09

The Si xth Circuit has repeatedly approved the concept t hat
know edge can be proved by deliberate ignorance or wllful blindness.
But it is less «clear precisely what an instruction on this subject
shoul d say.

In United States v. Thomas, 484 F.2d 909, 912-914 (6th Cir.),

cert. deni ed, 414 U. S 912 (1973), the defendant was charged and
convicted of knowingly naking false statenments in connection wth the
purchase of a handgun from a licensed dealer. The district court had
instructed the jury that it could convict if it found from the evidence
beyond a reasonable doubt that the Defendant "acted wth reckless

di sregard of whether the statenents made were true or with a conscious

purpose to avoid learning the truth.” Ild. at 912-913. The Sixth
Circuit concluded that this instruction "was proper.” Id. at 913
Quoting from the Second Circuit's deci si on in United States .

Sar ant 0s, 455 F.2d 877, 881 (2nd Cir. 1972), the Sixth Circuit
expl ained that such an instruction was necessary to prevent a defendant
from avoiding crimnal sanctions "nerely by deliberately closing his
eyes to the obvious risk that he is -engaging in wunlawful conduct."

Thomas, supra at 913.

In United States v. Seelig, 622 F.2d 207, 213 (6th Cir.), cert.

denied, 449 U S. 869 (1980), the defendants were charged and convicted
of knowingly distributing controlled substances. On  appeal t hey
objected to the district court's instructions telling the jury that the
el ement of know edge could be inferred from proof that the defendants
deliberately closed their eyes to what wuld otherwise be obvious to

t hem The Si xth Circuit hel d t hat this instruction was "not
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erroneous," <citing Thomas and noting that other <circuits had approved
del i berate ignorance instructions in cases involving violations of the
Control | ed Substances Act.

In United States v. Qullett, 713 F.2d 1203, 1212 (6th Cir. 1983),

cert. denied, 464 U S. 1069 (1984), the defendants were charged and
convicted of wvarious offenses, including interstate transportation of
stol en goods. On appeal t hey chal | enged t he district court's
instruction that the elenent of knowl edge could be inferred from proof
that the defendants "acted with a reckless disregard for the truth or
with a conscious purpose to avoid learning the truth.” The defendants
argued that this instruction permtted conviction on proof amounting to
negl i gence. The Sixth Circuit rejected this argument, stating that the

instruction only prevented a defendant from escaping conviction by

deliberately closing his eyes to the obvious risk that he is engaging

in unlawf ul conduct . " Citing Seelig, the Court noted that this
interpretation, as well as the instruction itself, had already been

uphel d by the Sixth Circuit.

In United States v. Holloway, 731 F.2d 378, 380-381 (6th Cir.

1984) ("Holloway 1"), several defendants were charged and convicted of
making and presenting fraudulent tax refund checks to the Treasury
Depart ment . One defendant, Connor, challenged the district court's
instruction that knowl edge could be inferred from "proof that the
def endant deliberately <closed his eyes or her eyes to what would
ot herwi se have been obvious to him or her." 1d. at 380. He argued
that the know edge elenent could be satisfied only by proof that he had
"a certain and clear perception of the falsity of the claim nmade." Ld.
at 380-381. The Sixth Circuit rejected this argunent, explaining that

the district court's instruction had been repeatedly upheld by previous
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Sixth Circuit decisions.

In United States v. Holloway, 740 F.2d 1373

I1"), <cert. denied, 469 U S. 1021 (1984), another
objected to the district court's know edge inst
Circuit quoted the instruction in full as foll ows:

"The fact of know edge, however,

established by direct or circunstantia
just as any other fact in the case.

(6th Cir.)
def endant,

ruction.

may be
evi dence,

The elenment of knowl edge nmay be satisfied by

inferences drawn from proof t hat a

def endant

deliberately closed his eyes or her eyes to what

woul d ot herwi se have been obvious to hi

m or her.

A finding beyond a reasonable doubt of a
conscious purpose to avoid enlightennent woul d

permit an inference of know edge. St at

ed anot her

way, a defendant's know edge of a fact my be

inferred from wlfull blindness to the
of the fact.

exi st ence

It is entirely up to you to--as to whether you
find any deliberate closing of the eyes, and the

inferences to be drawnm from any such

evi dence.

A showing of negli gence or nm st ake is not

sufficient to support a finding of wll
know edge." |d. at 1380.

The Sixth Circuit then held that "[t]here was

instruction." 1d.

ful ness or

no error

In United States v. Lawson, 780 F.2d 535 (6th Cir

defendants were charged and convicted of vari
of f enses. They objected to the district court's

whi ch included the foll ow ng paragraph:

ous stol en

(" Hol | oway

Hol | oway,

The

in

1985) ,

Si xt h

this

t he

property

know edge instruction,

"An elenment of knowledge nay be inferred from
proof that a defendant deliberately closed his
eyes to what would otherwise be obvious. The

know edge requirenent nay be satisfied
you find from the evidence beyond a
doubt that a defendant acted wth a
purpose to avoid learning the truth.”

The Si xth Circuit rejected t he def endant' s
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also if
reasonabl e
consci ous
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t hat
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instruction incorporated the -equivalent of a negligence concept, and
held that the instruction did not inproperly Ilessen the government's
burden of proving the necessary elenents of the offense. 1d. at 542,

See also United States v. Hoffman, 918 F.2d 44, 46 (6th Cir. 1990) (No

error in instructing that know edge may be inferred from wllful
bl i ndness.)

Sone instructions from other circuits include the concept that |if
the jurors conclude the defendant actually believed the disputed fact
did not exi st then they cannot find that the defendant act ed
knowi ngly. For exanmple, Ninth Circuit Instruction 5.07 states:

"You may find that the defendant acted know ngly
if you find beyond a reasonable doubt that the
defendant was aware of a high probability that
[e.g. drugs wer e in hi s aut onobi | e] and
del i berately avoi ded | earning the truth.

You may not find such know edge, however, if you
find that the defendant actually believed that
[e.g. no drugs were in his autonobile], or if you
find that the defendant was sinply carel ess.”

The Eighth and Eleventh Circuits follow the Ninth Circuit's
appr oach. See Eighth Circuit Instruction 7.04 and Eleventh Circuit
Speci al I nstruction 15. The Fifth Circuit does not include this
concept. See Fifth Circuit Instruction 1.35.

The only guidance on this subject from the United States Suprene

Court is Leary v. United States, 395 US. 6, 89 S C. 1532, 23 L. Ed.

2d 57 (1969). In Leary, the defendant challenged a statutory
presunption that anyone who possesses nmarijuana wll be presuned to do
so "knowing" it was inported contrary to federal |aw Id. at 30.

After noting that the legislative history of the statute in question
was of no help in determning the intended scope of the word "know ng,"

the Supreme Court said that it would enmploy "as a general guide" the
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definition of "know edge" <contained in Section 2.02(7) of the Model
Penal Code:

"When knowl edge of the existence of a particular
fact is an element of an offense, such know edge
is established if a person is aware of a high
probability of its existence, unless he actually
believes that it does not exist." Leary, supra
at 46 n. 93.

The Second Circuit also relied on this section of the Mdel Penal

Code in its decision in United States v. Sarantos, supra, 455 F.2d at

881 n. 4. In United States v. Thomas, supra, 484 F.2d at 913-914, the

Sixth Circuit's semnal decision on this subject, the Sixth Circuit
relied on Second Circuit law in general, and on Sarantos in particular,
in concluding that deliberate ignorance instructions were proper, but
did not specifically mention or address this particular point.

Instruction 2.09 incorporates the Mdel Penal Code concept that
the defendant mnust ignore a high probability that the disputed fact
exi sts. Although the Sixth Circuit has not explicitly addressed this
point, it has repeatedly used the term "obvious risk" in explaining the
situations in which deliberate ignorance will suffice to supply proof
of know edge. Together with the Supreme Court's approval of this
concept as a gener al gui de in Leary, this is a justifiable
clarification of what the term "obvious risk" neans.

The instruction does not include the Mdel Penal Code concept that
Knowl edge cannot be established iif the defendant “"actually believes”
that the disputed fact does not exist, for two reasons. First, no
Sixth Circuit case has approved or required that this concept be
included in a deliberate ignorance instruction. Second, it injects a
troubling and wunresolved burden of proof issue. Does the defendant

have the burden of proving he actually believed the disputed fact did
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not exist? O rmust the governnment prove beyond a reasonable doubt that
the defendant did not actually believe it? The Official Commentary to
Section 2.02(7) of the Moddel Penal Code says that the burden is on the
def endant to establish "an honest, contrary belief."

Second Circuit decisions have criticized the wuse of the word
"recklessly" in instructions of this kind, on the ground that it mght

cause a jury to convict upon a finding of carelessness or negligence.

See United States . Preci si on_Medi cal Labor atori es, Inc., 593 F.2d

434, 444-445 (2nd Cir. 1978). But the Second Circuit has refused to
reverse where t he district court avoi ds any conf usi on by al so
instructing that mistake or carelessness on the defendant's part is not
enough to convict. 1d. at 445. The Sixth Circuit has refused to find

plain error under sinmlar ci rcunst ances. See United States .

Hof f man, supra, 918 F.2d at 46-47.
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2.10

Constructive Possession

(D) Next, | want to explain sonmething about possession. The

gover nnent does not necessarily have to prove that the defendant

physically possessed the for you to find
him guilty of this crine. The law recognizes two kinds of possession
-- actual possession and constructive possession. Ei ther one of these,

if proved by the governnment, is enough to convict.

(2) To establish actual possession, the governnent nust prove

t hat t he def endant had di rect, physi cal control over t he

, and knew that he had control of

(3) To establish constructive possession, the government rmnust

prove that the defendant had the right to exercise physical control

over the , and knew that he had this
right, and t hat he i nt ended to exerci se physi cal control over
at some tine, ei t her directly or

t hrough ot her persons.
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(4) For example, if you left sonething with a friend intending

to come back later and pick it up, or intending to send sonmeone else to

pick it up for you, you would have constructive possession of it while

it was in the actual possession of your friend.

(5) But understand that just being present where something is
| ocated does not equal possession. The governnent nust prove that the
def endant had act ual or constructive possessi on of t he

, and knew that he did, for you to

find him guilty of this crine. This, of course, is all for you to
deci de.
USE NOTE: This instruction should be used only when there is some

evi dence of constructive possession
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COW TTEE COMVENTARY 2. 10

The Sixth Circuit has |long approved the concept that a defendant
can be convicted of a possessory offense based on constructive

possessi on. E.g., United States v. Craven, 478 F.2d 1329, 1333 (6th

Cr.), cert. deni ed, 414 u. S 866 (1973); Uni ted St at es V.

Wl f enbarger, 426 F.2d 992, 994-995 (6th Cir. 1970); United States v.

Burch, 313 F.2d 628, 629 (6th Cir. 1963). In Craven, the Sixth Circuit
outlined the general principles governing this subject as foll ows:

"Possession may be either actual or constructive
and it need not be exclusive but my be joint.

[citations om tted] Act ual possessi on exi sts
when a tangible object is in the imediate
possession or control of the party. Constructive
possession exists when a person does not have
actual possession but instead knowingly has the
power and the intention at a given tinme to
exercise domnion and control over an object,
either directly or through others." Id. at 1333.

Accord United States v. Poulos, 895 F.2d 1113, 1118-1119 (6th Cir.

1990); United States v. Draper, 888 F.2d 1100, 1103 (6th Cir. 1989);

United States v. Reeves, 794 F.2d 1101, 1105 (6th Cir.), cert. denied,

479 U.S. 963 (1986); United States v. Beverly, 750 F.2d 34, 37 (6th

Gir. 1984).

In United States v. Ashley, 587 F.2d 841, 845 (6th Cir. 1978), the

Sixth Circuit cited to an instruction on the inference to be drawn from
unexpl ai ned possession of recently stolen property approved in United

States v. Prujansky, 415 F.2d 1045, 1049 (6th Cir. 1969), and said that

this instruction "properly set forth the difference bet ween act ual
and constructive possession." The Pruj ansky instruction stated:

"The law recognizes two Kkinds of possessi on:

act ual possessi on and constructive possessi on.

A  person who knowi ngly has di rect physi cal
control over a thing at a given time is in actual
possessi on. What is constructive possession? A
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person not being in actual possession but having
the right to exercise domnion and control over
a t hi ng is deened to be in constructive
possessi on.

The nere presence at the situs of property does

not constitute possessi on; t hat is, a man
innocently at the situs of a property does not
mean that he is in possession of it. If he is
i nnocently at t he situs--1 say i nnocent | y--he
isn't deened to be in possession of it. And t hat
is logical to you nenbers of the jury, | am
sure." 1d. at 1049.

In United States v. Stroble, 431 F.2d 1273, 1277 (6th Cir. 1970),

the Sixth Circuit cited to the Second Circuit's decision in United

States v. Casalinuovo, 350 F.2d 207 (2nd Cir. 1965), for a definition

of constructive possession. In Casalinuovo, the Second Circuit defined
constructive possession as "such a nexus or relationship between the
defendant and the goods that it is reasonable to treat the extent of
the defendant's domnion and control as if it were actual possession.”

Casal i nuovo, supra at 209. The Second Circuit approved the follow ng

instruction as "adequate," at |least in the absence of an objection

"Did t he def endant Casal i nuovo have such
possession and control of that room where sonme of
the goods were found so that it can reasonably be
said that he had possession of the nerchandise?"
I d.

In United States v. Wllians, 526 F.2d 1000, 1003-1004 (6th Cir

1975), the defendant argued that the district court erred in refusing
his requested instruction that the "nmere presence of a short-barreled
shotgun under the driver's seat of the car, wthout sone evidence that
the driver exercised sone domnion over it, is not sufficient for vyou
to find that it was in the possession of the driver." The Sixth
Circuit rejected this argument on the ground that the defendant's

requested instruction would only have pernmitted conviction based on a
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finding of actual possessi on. The Sixth Circuit stressed that in
addition to correctly defining actual and constructive possession, the
district court had also instructed the jury that the word "know ngly"
was added to the definition of constructive possession to ensure "that
no one would be convicted . . . because of nistake, or accident, or
i nnocent reason." See also Federal Judicial Center Instruction 47B and
Devitt and Bl ackmar Instruction 16.07
This instruction attenpts to restate in plain English the genera

principles governing this subject stated by the Sixth Circuit in United

States . Craven, supra, 478 F.2d at 1333. It also includes the

concept that nere presence at the place where the property is |located

is not enough to establish possession. See United States v. Prujansky,

supra, 415 F.2d at 1049.
This instruction should not be given unless there is sone evidence

supporting a finding of constructive possession. United States .

Janes, 819 F.2d 674 (6th Cir. 1987) (reversible error to give
constructive possession instruction where no evidence of constructive

possession was presented). See also United States v. Wlak, 923 F.2d

1193, 1198 (6th Cir. 1991) (cautions against use of boi l erpl ate
possession instruction including concepts of joint and constructive
possession when neither concept was at issue given the facts of the

case).
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2.11

Joi nt Possessi on

(D) One more thing about possession. The governnent does not

have to prove that the defendant was the only one who had possession of

t he . Two or nor e peopl e can

toget her share actual or constructive possession over property. And i f

they do, both are considered to have possession as far as the law is

concer ned.
(2) But renenber that just being present with others who had
possession is not enough to convict. The governnent nmust prove that

the defendant had either actual or constructive possession of the

, and knew that he did, for you to

find him guilty of this crine. This, again, is all for you to decide.

USE NOTE: This instruction should be wused only when there is sone
evi dence of joint possession.
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COVM TTEE COMMVENTARY 2. 11

The Sixth Circuit has long recognized that a defendant need not
have exclusive possession of property to be convicted of a possessory

of f ense. Joint possession will suffice. See United States v. Craven,

478 F.2d 1329, 1333 (6th Cir.), cert. denied, 414 U S. 866 (1973). But
this instruction should not be given unless there is sonme evidence of

j oi nt possession. See United States v. Wlak, 923 F.2d 1193, 1198 (6th

Cir. 1991) (cautions against wuse of boilerplate possession instruction
including concepts of joint and constructive possession when neither
concept was at issue given the facts of the case).

See generally Fifth Circuit Instruction 1.31, El eventh Circuit
Speci al I nstruction 4, Feder al Judi ci al Cent er Instruction 47B and

Devitt and Bl acknmar | nstruction 16.07.
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3. 01A

Conspiracy to Conmt an O fense--Basic El ements

(D) Count of the indictnent accuses the defendants of a
conspi racy to conmi t t he crinme of in
violation of federal |I|aw. It is a crinme for two or nore persons to
conspire, or agree, to commit a crimnal act, even if they never

actual ly achi eve their goal

(2) A conspiracy is a kind of crimnal partnership. For you to

find any one of the defendants guilty of +the <conspiracy charge, the

governnment nust prove each and every one of the following elenments

beyond a reasonabl e doubt:

(A First, that two or nore persons conspired, or agreed, to

commit the crine of

(B) Second, that the defendant knowingly and voluntarily joined

the conspiracy.

(O And third, that a nmenber of the conspiracy did one of the

overt acts described in the indictnent for the purpose of advancing or

hel pi ng the conspiracy.
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(3) You nust be convinced that the government has proved all of
these elenents beyond a reasonable doubt in order to find any one of

these defendants guilty of the conspiracy charge.

USE NOTE: This instruction should be followed by Instructions 3.02

through 3.04, plus those of Instructions 3.05 through 3.14
as are appropriate given the facts of the particular case.

Paragraph (2)(C) should be deleted when the statute under
which the defendant is charged does not require proof of an
overt act. In such cases, all references to overt acts in
other instructions should al so be del et ed.

If the object offense is not charged and defined elsewhere
in the instructions, it nust be defined at sone point in
the conspiracy instructions.
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COW TTEE COVIMVENTARY 3. 01A

The Supreme Court has long recognized that "the conm ssion of the

substantive offense and a conspiracy to comit it are separate and
distinct offenses.” E.g., Pinkerton v. United States, 328 U.S. 640
643, 66 S. Ct. 1180, 90 L. Ed. 1489 (1946). As stated by the Sixth

Circuit in United States v. Van Hee, 531 F.2d 352, 357 (6th Cir. 1976),

"a conspiracy to conmt a crine is a different offense from the crine
t hat is the object of the conspiracy."” An equally well-settled
corollary is that to convict a defendant of conspiracy does not require
proof that the object of +the conspiracy was achieved. E.g., United

States v. Fruehauf Corp., 577 F.2d 1038, 1071 (6th Cir.), cert. denied

439 U.S. 953 (1978). "The gist of the crinme of conspiracy is the
agreenent to conmt an illegal act, not the acconplishment of the
illegal act."” |1d.

The purpose of this instruction is to briefly outline the basic

el enents of conspiracy. See generally 18 U S.C. § 371. It is nodel ed
after Federal Judicial Center Instruction 62. It follows the basic
format for defining the crime used in Instruction 2.02. It is neant to

be fol |l owed by I nstructions 3.02 t hr ough 3. 04, pl us t hose of
instructions 3.05 through 3.14 as are appropriate given the facts of
the particul ar case.

Sonme federal statutes contain their own separate conspiracy
provision that does not require the commission of an overt act. See,
e.g., 21 USC § 846. In such cases paragraph (2)(C should be
deleted, along with all references in other instructions to the subject

of overt acts. See, e.g., United States v. Schultz, 855 F.2d 1217,

1222 (6th Cir. 1988) ("conviction of conspiracy under 21 U S. C section
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846 does not require proof of an overt act"). See also United States
v. Nelson, 922 F.2d 311, 317-318 (6th Cir. 1990) (No instruction on
overt acts is necessary even if the indictnment lists overt acts
committed in furtherance of the conspiracy).

Generally speaking, the governnent need not prove any special nens
rea beyond the degree of crimnal intent required for the object
offense in order to convict a defendant of conspiracy. United States
v. Feola, 420 U S. 671, 686-696, 95 S. Ct. 1255, 43 L. Ed. 2d 541
(1975). See also Comrittee Comentary 3.05 (no instruction on bad
pur pose  or corrupt motive recomended). Instruction 3.03, whi ch
requires t he gover nnent to prove t hat t he def endant knew the
conspiracy's nmmin purpose, and voluntarily joined it "intending to help
advance or achi eve its goal s, " shoul d suffice in nost cases,
particularly where the object offense is also charged and defined
el sewhere in the instructions.

If the object offense is not charged and defined elsewhere, it
must be defined at sone point in the <conspiracy instructions. See
United States v. Vaglica, 720 F.2d 388, 391 (5th Cir. 1983) ("serious"
error not to do so). In order not to interrupt the continuity of the
conspiracy instructions, the Conmttee suggests that in such cases, the
object offense be defined either after the first sentence of this

i nstruction,

or follow ng Instruction 3.04.
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3.01B

Conspiracy to Defraud the United States--Basic El ements

(1) Count of the indictnent accuses the defendants of a

conspiracy to defraud the United States by dishonest neans in violation

of federal |aw. It is a crime for two or nore persons to conspire, or

agree, to defraud the United States, even if they never actually

achi eve their goal

(2) A conspiracy is a kind of crimnal partnership. For you to

find any one of the defendants guilty of +the <conspiracy charge, the

governnment nust prove each and every one of the following elenments

beyond a reasonabl e doubt:

(A First, that two or nore persons conspired, or agreed, to

defraud the United States, or one of its agencies or departnents, by

di shonest neans. The word "defraud" is not Ilinmted to its ordinary

meani ng of cheating the governnment out of nobney or property. " Def raud”

also nmeans inpairing, obstructing or defeating the Ilawful function of

any government agency or departnment by di shonest neans.

(B) Second, the governnent nmust prove that the defendant
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knowi ngly and voluntarily joined the conspiracy.

(O And third, the governnent nust prove that a nenmber of the

conspiracy did one of the overt acts described in the indictnent for

t he purpose of advancing or hel ping the conspiracy.

(3) You nust be convinced that the governnent has proved all of

these elements beyond a reasonable doubt in order to find any one of

these defendants guilty of the conspiracy charge.

[(4) This <crime does not require proof that the defendants
intended to directly comit the fraud thenselves. Proof that they
intended to use a third party as a go-between may be sufficient. But

the governnent nust prove that the United States or one of its agencies

or departnents was the ultimate target of the conspiracy, and that the

def endants i ntended to defraud.]

USE NOTE: This instruction should be followed by Instructions 3.02
through 3.04, plus those of Instructions 3.05 through 3.14
as are appropriate given the facts of the particular case.

Appropriate "to defraud the United States" |anguage shoul d
be substituted in I nstructions 3.02 through 3.14 in
place of the "to comrit the crime of" |anguage that appears
in those instructions.

Bracketed paragraph (4) should be included when there is

evi dence that a third party served as an internediary
bet ween the defendants and the United States.
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COW TTEE COMVENTARY 3. 01B

The general federal conspiracy statute, 18 U S.C. 8371, prohibits

two distinct types of conspiracies. The first 1is any conspiracy to
"conmit any offense" against the United States. The second is any
conspiracy to "defraud the United States or any agency thereof." See

generally United States v. Levinson, 405 F.2d 971, 977 (1968), 395 U S.

958 (1969). This instruction is designed for use in connection wth
indictments charging a conspiracy to defraud the United States. It
should be followed by Instructions 3.02 through 3.04, plus those of
instructions 3.05 through 3.14 as are appropriate given the facts of

the particular case. Appropriate to defraud the United States"
| anguage should be substituted in Instructions 3.02 through 3.14 in
place of the "to conmt the crime of" |language that appears in those
i nstructions.

Bracketed paragraph (4) should be included when there is evidence

that the defendants intended to acconplish the fraud by going through

or manipulating a third party. In Tanner v. United States, 483 U.S.

107, 129-132, 107 S. Ct. 2739, 97 L. Ed. 2d 90 (1987), the Suprene
Court accepted the governnent's argument that a conspiracy to defraud

the United States wunder 8371 may be committed indirectly by the use of

third parties. "The fact that a false claim passes through the hands
of a third party on its way . . . to the United States" does not
relieve the defendants of crimnal liability. 1d. at 129. The Suprene

Court remanded in Tanner for consideration of whether the evidence
supported the governnment's theory that the defendants conspired to
mani pulate a third party in order to cause that third party to nmake

m srepresentations to a federal agency. Id. at 132. See also United
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States v. Gbson, 881 F.2d 318, 321 (6th Cir. 1989) ("a conspiracy |[to

defraud] could be directed at the United States as a target and yet be
effected through a third party such as a private busi ness").

In prosecutions under the conspiracy to defraud clause of 18
US C 8371, the United States nust be the target of the conspiracy.

Tanner v. United States, supra, 483 U S at 128-132. Accord United

States v. M narik, 875 F.2d 1186, 1191 (6th Cir. 1989). I n
prosecutions brought wunder the conspiracy to comrit an offense clause

of 8371, the United States need not be the target. United States .

G bson, supra, 881 F.2d at 321

The term "defraud" has a broader neaning than sinply cheating the

governnment out of property or noney. United States v. Monarik, supra,
875 F.2d at 1190. It includes "any conspiracy for the purpose of
i mpai ring, obstructing or def eati ng t he I awf ul function of any
departnment of governnent," Tanner v. United States, supra, 483 U S. at

128, by "deceit, craft, or trickery, or at least by neans that are

di shonest . " M narik, supra at 1190- 1191, quoting Hammerschnmidt v.

United States, 265 U S. 182, 188, 44 S. Ct. 511, 68 L. Ed. 968 (1924).

See also United States v. Shermetaro, 625 F.2d 104, 109 (6th Cir.

1980); United States v. Levinson, supra, 405 F.2d at 977.
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3.02

Agr eenent

(1) Wth regard to t he first elenent--a crimnal agreenent--

the governnent nmust prove that two or nore persons conspired, or

agr eed, to cooperate with each ot her to commi t t he crine of

(2) This does not require proof of any formal agreement, witten
or spoken. Nor does this require proof that everyone involved agreed
on all the details. But proof that people sinply nmet together from

time to tinme and talked about comon interests, or engaged in simlar

conduct, is not enough to establish a crinmnal agreenent. These are

things that you may consider in deciding whether the governnent has

proved an agreenent. But without nore they are not enough.

(3) What the governnent nust prove is that there was a nutual

understandi ng, either spoken or unspoken, between two or nore people,

to cooperate with each ot her to conmmi t t he crinme of

This is essential.

(4) An  agreenent can be proved indirectly, by facts and

122



circunstances which lead to a conclusion that an agreement existed

But it is up to the governnent to convince you that such facts and

circunstances existed in this particular case.

[(5) One nore point about the agreenent. The indictnment accuses

the defendants of conspiring to commt several federal crines. The

government does not have to prove that the defendants agreed to comnmt

all these crines. But the governnent nmust prove an agreement to conmmit

at least one of them for you to return a guilty verdict on the

conspi racy charge.]

USE NOTE: Bracket ed par agraph (5) shoul d be i ncl uded when t he
indictment alleges multiple object offenses. It is wunclear
whet her an augnment ed unaninmty i nstruction specifically
requi ring unani nous agreement on the same object offense is
necessary. See generally Instruction 8.03A and Committee
Comment ary.

Specific instructions that an agreenment between a defendant

and a governnent agent will not support a conspiracy
conviction may be required where inportant given the facts
of the particul ar case.
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COVM TTEE COMIVENTARY 3. 02

18 U S.C. § 371 states that "two or nmpre persons” nust conspire
in order to establish a conspiracy. This statute has been consistently
interpreted to require proof of an agreenent between the defendant and

at least one other person as "an absolute prerequisite” to a conspiracy

convi ction. E.g., United States v. Bouquett, 820 F.2d 165, 168 (6th
Cir. 1987). Accord United States v. Phillips, 630 F.2d 1138, 1146-1147

(6th Cir. 1980); United States v. Sandy, 605 F.2d 210, 215 (6th Cir.),

cert. denied, 444 U S. 984 (1979); United States v. Wlliams, 503 F. 2d
50, 54 (6th Cir. 1974). It is "clear that the crinme of conspiracy
cannot be committed by an individual acting alone since, by definition

conspiracy is a group offense.” United States v. Sachs, 801 F.2d 839,

845 (6th Cir. 1986). See also United States v. Bostic, 480 F.2d 965,

968 (6th Cir. 1973) ("There nust be at least two participants in a
conspiracy . . . [o]ne nman cannot conspire with hinself.").
Sixth Circuit decisions have repeatedly defined the nature of the

agreenent that the governnent nust prove as an agreenent between two
or nore persons to act together in conmitting an offense.” E.g.,

United States v. Reifsteck, 841 F.2d 701, 704 (6th Cir. 1988); United

States v. Butler, 618 F.2d 411, 414 (6th Cir.), cert. denied, 447 U. S.

927 (1980); United States v. Richardson, 596 F.2d 157, 162 (6th Cir

1979); United States v. Wlliams, 503 F.2d 50, 54 (6th Cir. 1974). See

also United States v. Bostic, supra, 480 F.2d at 968 ("[a]ln agreenent

or understanding between two or nore of the defendants whereby they
become definitely conmitted to cooperate for the acconplishnment of the
[criminal] object").

Because conspirators "do not usual l'y make oral or written
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agreemrents of their illegal plans with exactitude,” United States V.

Duff, 332 F.2d 702, 705 (6th Cir. 1964), it is well-established that
the governnent does not have to prove that there was any formal witten

or spoken agreenent. 1d. Accord United States v. Frost, 914 F.2d 756,

762 (6th Cir. 1990); Blue v. United States, 138 F.2d 351, 360 (6th GCir.

1943), ~cert. denied, 322 U S. 736 (1944). Nor nmust the government
prove that there was agreenent on all the details of how the crine
would be carried out. E.g., United States v. Schultz, 855 F.2d 1217,

1221 (6th Cir. 1988).

Pattern instructions from other circuits comonly include |[|anguage
t hat mere  associ ation, di scussion  of common interests or simlar
conduct does not necessarily prove, or is not enough, standing alone,
to prove a crimnal agreenent. See Fifth Circuit Instruction 2.21,
Eighth Circuit Instruction 5.06B, Nnth Circuit Instruction 8.05A and

El eventh Circuit O fense Instruction 4.1. See also United States .

Davenport, 808 F.2d 1212, 1218 (6th Cir. 1987) (quoting instructions
that "mere association . . ., simlarity of conduct . . ., assenbl[y]

and discuss[ion] [of] comopn aimnms" does not necessarily establish
t he exi stence of a conspiracy).

What the governnent nmnust prove "is that the nenbers in sone way

or manner . . . positively or tacitly came to a nutual understanding to
try to acconplish a comon and unlawful plan.” United States v. Duff,
supra, 332 F.2d at 706. A "tacit or mutual understanding” anong the

parties wll suffice. E.g., United States v. Pearce, 912 F.2d 159, 161

(6th Cir. 1990); United States v. Hughes, 891 F.2d 597, 601 (6th Cir.

1989); United States v. Ellzey, 874 F.2d 324, 328 (6th GCir. 1989);

United States v. Bavers, 787 F.2d 1022, 1026 (6th Cir. 1985).

It is well-established that the government does not have to
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present direct evidence of an agreenent. E. g., United States wv.

Thonpson, 533 F.2d 1006, 1009 (6th Cir.), <cert. denied, 429 U S. 939

(1976); United States v. Levinson, 405 F.2d 971, 985-986 (6th Cir.

1968), cert. denied, 395 U S. 958 (1969); Wndsor v. United States, 286

F. 51, 53 (6th Cir.), cert. denied, 262 U S. 748 (1923). The rationale
for this rule is that "[s]ecrecy and concealnent are essential features

of [any] successful <conspiracy," United States v. Wbb, 359 F.2d 558,

563 (6th Cir.), cert. denied, 385 U S. 824 (1966), so that "it is a

rare case in which [direct] evidence my be found." United States .

Ri chardson, supra, 596 F.2d at 162. Accord United States v. Mller,

358 F.2d 696, 697 (6th Cir. 1966). An agreenent "may be inferred from
circunstanti al evi dence t hat can reasonabl y be i nterpreted as

participation in a common plan," United States v. Ellzey, supra, 874

F.2d at 328; United States v. Rei f steck, supra, 841 F.2d at 704; United

States v. Bavers, supra, 787 F.2d at 1026, or "from acts done with a

common pur pose. " United States v. Frost, 914 F.2d 756, 762 (6th Cir.

1990); United States v Ayotte, 741 F.2d 865, 867 (6th Cir.), cert.

deni ed, 469 U.S. 1076 (1984).

Bracketed paragraph (5) should be included when the indictnent

alleges multiple object offenses. A single conspiracy may involve
mul tiple object offenses. Braverman v. United States, 317 U.S. 49, 52-
54, 63 S. C. 99, 87 L. Ed. 23 (1942). But proof that the defendants
conspired to commit only one offense is sufficient to convict. See 18

U S C 8371 (prohibiting two or nore persons from conspiring to commt
"any" offense).

The Sixth Circuit has not directly addressed whether the trial
court mnust give an augnented wunanimty instruction specifically telling

the jurors that they nust wunaninously agree on the sanme object offense
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in order to convict. But the general rule in the Sixth Circuit is that

no augnent ed unanimty i nstruction is required unl ess speci a
ci rcunmstances are present. See Committee Commentary to Instruction
8.03A--Unanimty of Theory. In United States v. Bouquett, 820 F.2d

165, 169 (6th Cir. 1987), the Sixth Circuit rejected the defendant's
argunment that his conspiracy conviction should be reversed because the
trial court's instructions permtted the jury to convict based on
alternate theories of who in particular the defendant conspired with in
the context of a single conspiracy. The Sixth Circuit held that these
alternate theories did not create "two conceptual groupings requiring
an augnented wunanimty instruction, and stated that "this court does
not require jurors to agree unaninobusly as to a theory of guilt where
a single generic offense may be conmitted by a variety of acts."

O the circuits that have drafted pattern instructions, only the
Eighth and Eleventh Circuits explicitly require the jury to reach
unani nous agreenent on the sanme object offense. See Eighth Circuit
Instruction 5.06F and Eleventh Circuit Ofense Instruction 4.2. Bot h

circuits rely on United States v. Ballard, 663 F.2d 534, 544 (5th GCir

1981), as authority for the proposition that such an instruction is
required.

Related to this is the problem posed by cases where the jury is
instructed on nmultiple object offenses, and returns a general verdict
of guilty, but there was insufficient evidence to support one of the

obj ect offenses. See Yates v. United States, 354 U.S. 298, 311-312, 77

S. C. 1064, 1 L. Ed. 2d 1356 (1957) (a general verdict of guilty on a

mul ti-object count nust be set aside when the verdict is "supportable

on one ground, but not on another, and it is inpossible to tell which
ground the jury selected"). See also United States v. Beverly, 913
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F.2d 337 (7th Cir. 1990), <cert. granted sub nom Giffin v. United

St at es, Us ., 111 S. Ct. 951, L. Ed. 2d _(1991) (No.

90-6352) (sane issue).

In United States v. Schultz, supra, 855 F.2d at 1221, the Sixth

Circuit approvingly cited the First Circuit's decision in United States

v. Anello, 765 F.2d 253, 262-263 (Ist Cir.), cert. denied, 474 U S. 996
(1985), for the proposition that a conditional agreenent to purchase
controlled substances if the quality is adequate is sufficient to
support a conspiracy conviction. The Sixth Circuit then went on to
hold that a failure to conplete the substantive object offense as a
result of disagreenents anong the conspirators over the details of
per f or mance did not precl ude t he exi stence of a conspiratoria

agreenent .

In United States v. S & Vee Cartage Conpany, 704 F.2d 914, 920

(6th Cir.), cert. denied, 464 U S 935 (1983), a corporate defendant
and two of its officers were convicted of nmking and conspiring to make
false pension and welfare fund statenents, in violation of 18 U S.C.
81027 and 18 U.S.C. 8371. On appeal, the three defendants argued that
their conspiracy convictions should be reversed on the theory that a

crimnal conspiracy cannot exist between a corporation and its officers

acting as agents of the corporation. The Sixth Circuit rejected this
ar gument , and held that in crimnal cases a corporation my be
convicted of conspiring with its officers. In doing so, the Sixth

Circuit rejected agency principles that treat the acts of corporate
officers as the acts of the corporation as a single Ilegal entity.

Accord United States v. Sintering, 927 F.2d 232 (6th Cir. 1991); United

States v. Mahar, 801 F.2d 1477, 1488 (6th Cir. 1986).

It is settled that "proof of an agreenment between a defendant and
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a gover nment agent or i nformer will not support a conspi racy

conviction." United States v. Pennell, 737 F.2d 521, 536 (6th Cr

1984), cert. denied, 469 U S. 1158 (1985). VWhere inportant given the
facts of the particular case, specific instructions on this point my

be required. United States v. Nunez, 889 F.2d 1564, 1568-1570 (6th

Cir. 1989).

Wharton's Rule, which may require proof that nmore than two persons
conspired together, only applies to federal crines that by definition
require voluntary concerted crimnal activity by a plurality of agents.

See lannelli v. United States, 420 U S. 770, 777-786, 95 S.Ct. 1284, 43

L.Ed.2d. 616 (1975). And it does not apply at all if there is

legislative intent to the contrary. 1d. See also United States v.

Finazzo, 704 F.2d 300, 305-306 (6th Cir.), cert. denied, 463 U S. 1210

(1983).

129



3.03

Def endant's Connection to

t he Conspiracy

(1) If you are convinced that there was a crimnal agreenent,

then you nust decide whether the governnent has proved that t he

def endants knowingly and voluntarily joined that agreenent. You rmust

consi der each defendant separately in this regard. To convict any

defendant, the governnment nust prove that he knew the conspiracy's main

purpose, and that he voluntarily joined it intending to help advance or

achieve its goals.

(2) This does not require proof that a defendant knew everything

about the conspiracy, or everyone else involved, or that he was a

menber of it from the very beginning. Nor does it require proof that

a defendant played a nmgjor role in the conspiracy, or that hi s

connection to it was substantial. A slight role or connection my be
enough.

(3) But proof that a defendant sinply knew about a conspiracy,
or was present at tinmes, or associated with nenbers of the group, is
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not enough, even if he approved of what was happening or did not object

to it. Simlarly, just because a defendant my have done sonething

that happened to help a conspiracy does not necessarily nmake him a

conspirator. These are all things that you nmy consider in deciding

whet her the governnment has proved that a defendant joined a conspiracy.

But wi thout nore they are not enough.

(4) What the governnent nust prove is that a defendant knew the

conspiracy's main purpose, and that he voluntarily joined it intending

to hel p advance or achieve its goals. This is essential

(5) A defendant's know edge can be proved indirectly by facts and

circunstances which lead to a conclusion that he knew the conspiracy's

Mai n  pur pose. But it is up to the governnent to convince you that such

facts and circunstances existed in this particul ar case.

USE NOTE: Addi ti onal instructions may be appropriate in cases

i nvolving defendants who were nerely purchasers of stolen

goods or contraband, or who were merely suppliers of goods
or other items used to conmmit a crine.
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COVM TTEE COMIVENTARY 3. 03

In order to establish a defendant's connection to a conspiracy,
the government nust prove that he "knew of the conspiracy, and that he

knowi ngly and voluntarily joined it." United States v. Christian, 786

F.2d 203, 211 (6th Cir. 1986). Accord United States v. Bibby, 752 F.2d

1116, 1124 (6th Cir. 1985) ("An essential part of any conspiracy
conviction is a showing that a particular defendant knew of and adopted

the conspiracy's main objective."), cert. denied, 475 U S. 1010 (1986).

See also United States v. Hamilton, 689 F.2d 1262, 1275 (6th Cir. 1982)
("the wevidence here plainly shows that [the defendant] knew of the
conspiracy and voluntarily becane a participant in it"), cert. denied,

459 U.S. 1117 (1983); United States v. Miyes, 512 F.2d 637, 647 (6th

Cir.) (defendant must join "with know edge of the conspiracy and its

pur pose"), cert. deni ed, 422 U S 1008 (1975); United States wv.

Levinson, 405 F.2d 971, 985 (6th Cir. 1968) (defendant nust "know of
the conspiracy, associate hinmself wth it and knowingly contribute his
efforts in its furtherance"), cert. denied, 395 U S. 958 (1969).

To convict a defendant of conspiracy, "two different types of
intent are generally required--the basic intent to agree, which is
necessary to establish the existence of the conspiracy, and the nore
traditional intent to effectuate the object of the conspiracy.” Uni ted

States v. United States Gypsum Co., 438 U. S. 422, 443 n. 20, 90 S Ct.

2864, 57 L. Ed. 2d 854 (1978).

It is not uncommn for conspiracy instructions to require proof

that the defendant "willfully" joined the conspiracy. See for exanple

United States v. Davenport, 808 F.2d 1212, 1218 (6th Cir. 1987); United

States v. Piccolo, 723 F.2d 1234, 1240 (6th Cir. 1983), «cert. denied,
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466 U.S. 970 (1984). To the extent that the term "willfully" connotes
some extra nmental state beyond that required for conviction of the
substantive offense that is the object of the conspiracy, it is

inconsistent with the Supreme Court's decision in United States .

Feola, 420 U.S. 671, 686-696, 95 S. C. 1255, 43 L. Ed. 2d 541 (1975)
(generally speaking, the government need not prove anything nore than
the degree of crimnal intent necessary for the substantive offense in
order to convict a defendant of conspiracy). To avoid confusion, the
Conmittee has substituted the word "voluntarily” for "willfully."

Al t hough the government nust prove that the defendant knew the
conspiracy's nmamin purpose, "[s]ecrecy and conceal nent are essential
features of [a] successful conspiracy . . . [and] [h]lence the |aw
rightly gives room for allowing the conviction of those discovered upon
showing sufficiently the essential nature  of the plan and their
connections with it, wthout requiring evidence of know edge of all its

details." United States v. Mller, 358 F.2d 696, 697 (6th Cir. 1966),

quoting Blunmenthal v. United States, 332 U S. 539, 557, 68 S. C. 248,

92 L. Ed. 154 (1947). The defendant "nust know the purpose of the
conspiracy, but not necessarily the full scope thereof, the detailed

pl ans, operation, nenbership, or even the purpose of the other nenbers

of the conspiracy." United States v. Warner, 690 F.2d 545, 550 (6th

Cir. 1982), quoting United States v. Shernetaro, 625 F.2d 104, 108 (6th

Cir. 1980). See also United States v. Chanbers, 382 F.2d 910, 913 (6th

Cir. 1967) ("A person may be gquilty of conspiracy even though he has
l[imted knowl edge as to the scope of the conspiracy and no know edge of
details of the plan or operation in furtherance thereof or of the
menbership in the conspiracy or of the part played by each nmenber and

the division of the spoils.").
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Related to this, it is not necessary that a defendant be a menber

of the conspiracy from the very beginning. E.g., United States v.

St ephens, 492 F.2d 1367, 1373 (6th Cir.), cert. denied, 419 U S. 852
(1974).
Knowl edge of the existence of a conspiracy cannot be avoided by

closing one's eyes "to what [is] going on about him"™ United States v.

Smith, 561 F.2d 8, 13 (6th Cir.), cert. denied, 434 U S. 958 (1977).
In such cases, a deliberate ignorance instruction may be appropriate.
See Instruction 2.009.

A defendant's know edge of a conspiracy need not be proved by
direct evidence. Circunstantial evidence wll suffice. E.g., United

St at es V. Chri sti an, supra, 786 F. 2d at 211; Uni t ed St at es V.

Ri chardson, 596 F.2d 157, 162 (6th Cir. 1979); United States .

Levi nson, supra, 405 F.2d at 985. See also United States v. Mrtin

920 F.2d 345, 348 (6th Cir. 1990) (knowl edge inferred from various
ci rcunst ances).
In cases i nvol vi ng al | eged co-conspirators who wer e nerely

purchasers of stolen goods or contraband, or suppliers of goods or

other items wused to commt a crine, additional instructions may be
appropriate. See United States v. Meyers, 646 F.2d 1142, 1145 (6th

Cir. 1981); United States v. Gunsfeld, 558 F.2d 1231, 1235-1237 (6th

Cir.), cert. denied, 424 U S. 872 (1977); United States v. Mayes, 512

F.2d 637, 646-648 (6th GCir.), cert. denied, 422 US. 1008 (1975);

United States . Bosti c, 480 F.2d 965, 968-969 (6th Cir. 1973).

A defendant's connection to a conspiracy "need only be slight, if
there is sufficient evidence to establish that connection beyond a

reasonabl e doubt." United States v. Christian, supra, 786 F.2d at 211.
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"All  with crimnal intent who join thenselves even slightly to the

princi pal schene are subject to the [conspiracy] statute. Bl ue

v. United States, 138 F.2d 351, 359 (6th Cir. 1943), cert. denied, 322

US 736 (1944). See also United States v. Scartz, 838 F.2d 876, 880

(6th Cir.) (nature and extent of a nmenber's involvenment need only be
slight), cert. denied, 488 U S. 923 (1988).

Sixth Circuit decisions have repeatedly held that nere presence,
associ ation, know edge, approval or acquiescence is not sufficient to

convict a defendant of conspiracy. See, e.g., United States v. Pearce,

912 F.2d 159, 162 (6th Cir. 1990) ("nere association wth conspirators
is not enough to establish participation in a conspiracy"); United

States v. Christian, supra, 786 F.2d at 211 ("[nlere presence at the

crime scene is insufficient"); United States v. Richardson, supra, 596

F.2d at 162 ("[nlere know edge, approval of or acquiescence in the

object or purpose of the conspiracy . . . is not sufficient”); United

States v. Webb, 359 F.2d 558, 562 (6th Cir.) ("neither association wth
conspirators nor know edge that something illegal is going on by

t henmsel ves constitute proofs of participation in a conspiracy"), cert.

denied, 385 U S. 824 (1966). Sixth Circuit cases have also indicated
that nere assistance is insufficient. See the instructions quoted in
United States v. Davenport, supra, 808 F.2d at 1218. See also Fifth
Circuit Instruction 2.21 ("a person who has no know edge of a

conspi racy, but who happens to act in a way which advances some purpose
of the conspiracy, does not thereby become a conspirator").

Al t hough these things are not enough, standing alone, to convict
a defendant of conspiracy, Sixth Circuit decisions indicate that they

are factors that the jury may properly consider. See United States .

Christian, supra, 786 F.2d at 211 ("Although nere presence alone is
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insufficient to support a gqguilty wverdict, presence is a material and
probative factor whi ch t he jury may consi der in reachi ng its
decision.").

What the governnent nmust prove to convict has been variously

descri bed. In United States v. Richardson, supra, 596 F.2d at 162, the

Sixth Circuit said that there nmust be proof of "an intention and

agr eenent to cooperate in the crine." Accord United States .

Wlilliams, 503 F.2d 50, 54 (6th Cir. 1974). In United States v. Wbb
supra, 359 F.2d at 562, the Sixth Circuit said that there nust be proof
of the defendant's "agreement to or participation in a plan to violate

the law. " And in United States v. Bostic, supra, 480 F.2d at 968, the

Sixth Circuit said that there nust be "intentional participation in the
transaction with a view to the furtherance of the comopn design and

pur pose. "
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3.04

Overt Acts

(1) The third element that the government nust prove is that a

menber of the conspiracy did one of the overt acts described in the

i ndictment for the purpose of advancing or hel ping the conspiracy.

(2) The indictment lists __ overt acts. The government does
not have to prove that all these acts were comrtted, or that any of
these acts were thenselves ill egal

(3) But the governnent mnust prove that at |east one of these acts

was commtted by a nenber of the conspiracy, and that it was comitted

for the purpose of advancing or helping the conspiracy. This is
essenti al .

[(4) One nmore thing about overt acts. There is a limt on how
much time the government has to obtain an indictment. This is called
the statute of Ilimtations. For you to return a gqguilty verdict on the

conspiracy charge, the governnment nmust convince you beyond a reasonable

doubt that at |east one overt act was comitted for the purpose of

advanci ng or hel ping the conspiracy after ]
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USE NOTE:

This instruction should be omtted when the statute under

which the defendant is charged does not require proof of an
overt act.

It is unclear whether an augnented wunanimity instruction
specifically requiring unani nous agr eenent on the sane
overt act s necessary. See generally Instruction 8.03A

and Comittee Commentary.

Bracketed paragraph (4) should be included when conpliance
with the statute of Ilimtations is an issue. Appropriate
nodi fi cati ons shoul d be made when evi dence has been
presented that there were two separate and successive
conspiracies, one of which does not fall wthin the five
year statute of limitations period for conspiracy.
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COvM TTEE COMVENTARY 3. 04

Proof of an overt act is an essential elenent of any conspiracy

prosecution brought wunder 18 U S.C. 8371. E. g., United States .

Rei f st eck, 841 F.2d 701, 704 (6th Cir. 1988); United States .

Wllians, 503 F.2d 50, 54 (6th Cir. 1974). For a general explanation

of the overt act requirenent, see Sandroff v. United States, 174 F.2d

1014, 1018-1019 (6th Cir. 1949), cert. denied, 338 U S. 947 (1950).
The | anguage of the proposed instruction is nodeled after |anguage used

in Federal Judicial Center Instruction 62.

Sone  federal statutes contain their own separat e conspiracy
provision that does not require the comm ssion of an overt act. See
for exanple 21 U.S.C. 8846. In such cases this instruction should be

omtted. See, e.g., United States v. Schultz, 855 F.2d 1217, 1222 (6th

Cir. 1988) ("conviction of conspiracy under 21 U. S.C. section 846 does

not require proof of an overt act"). See also United States v. Nelson,

922 F.2d 311, 317-318 (6th Cir. 1990) (No instruction on overt acts is
necessary even if the indictnent lists overt acts comritted in
furtherance of the conspiracy).

The governnent is only required to prove one overt act conmtted
in furtherance of the <conspiracy in order to convict. See United
States V. Nowak, 448 F. 2d 134, 140 (6th Gr. 1971) (approvi ng
instruction requiring that "at |east one overt act as set forth in the
i ndi ct ment was comitted"), cert. deni ed, 404 u. S. 1039 (1972);

Sandroff wv. United States, supra, 174 F.2d at 1018-1019 (approving

instruction that "there need be but one overt act" established); W.Ikes

v. United States, 291 F. 988, 995 (6th Cir. 1923) ("[I]t was not

necessary to conviction to prove that nore than one of the overt acts

charged in the indictnent had been commtted"), cert. denied, 263 US
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719 (1924).
"II1]t [is] not necessary that any overt act charged in a

conspiracy indictnent constitute in and of itself a separate crimnal

of fense. " United States v. Cooper, 577 F.2d 1079, 1085 (6th Cir.),
cert. denied, 439 U S. 868 (1978). See also Sandroff v. United States,
supra, 174 F.2d at 1018 ("An overt act . . . need not necessarily be a

crimnal act, nor a crine that is the object of the conspiracy, but
[it] nust be done in furtherance of the object of the agreenent.");

United States v. Reifsteck, supra, 841 F.2d at 704 ("[E]lach overt act

taken to effect the illegal purpose of the conspiracy need not be
illegal in itself."). Acts which, when viewed in isolation, are in
t hensel ves | egal, "l ose that character when they beconme constituent
elements of an unlawful schene.” United States v. Van Hee, 531 F.2d

352, 357 (6th Cir. 1976).
The Sixth Circuit has not directly addressed whether the trial
court nust give an augnmented wunanimty instruction specifically telling

the jurors that they nust wunaninously agree on the same overt act in

order to convict. But the general rule in the Sixth Circuit is that no
augment ed unanimty i nstruction is required unl ess speci al
circunstances are present. See the Committee Commentary to Instruction
8.03A--Unanimty of Theory. In United States v. Bouquett, 820 F.2d

165, 169 (6th Cir. 1987), the Sixth Circuit rejected the defendant's
argunent that his conspiracy conviction should be reversed because the
trial court's instructions permtted the jury to convict based on
alternate theories of who in particular the defendant conspired with in
the context of a single conspiracy. The Sixth Circuit held that these
alternate theories did not create "two conceptual groupings” requiring
an augnented wunanimty instruction, and stated that "this court does

not require jurors to agree unaninobusly as to a theory of guilt where
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a single generic offense may be conmitted by a variety of acts."

O the circuits that have drafted pattern instructions, only the
Eighth and Ninth Circuits explicitly require the jury to reach
unani nous agreement on the same overt act . See Eighth Circuit
Instruction 5.06D and Ninth Circuit Instruction 8.05A.

Bracketed paragraph (4) should be included when conpliance wth
the statute of linmtations is an issue. The statute of limtations for
prosecutions initiated under 18 US.C. 8 371 is five years from the
date of the commssion of the last overt act in furtherance of the

conspiracy. Fiswick v. United States, 329 US. 211, 216, 67 S. Ct.

224, 91 L. Ed. 196 (1946); United States v. Zalman, 870 F.2d 1047, 1057

(6th Cir. 1989). Ot her ~circuits have held, or indicated, that overt
acts not alleged in the indictnent can be wused to prove that a

conspiracy continued into the statute of limtations period, as long as

fair notice principles are satisfied. See, e.g., United States wv.

Read, 658 F.2d 1225, 1239 (7th Cir. 1981); United States v. Lews, 759

F.2d 1316, 1344 (8th Cir.), cert. denied, 474 U S. 994 (1985); United

States v. Elliott, 571 F.2d 880, 911 (5th Cir. 1978). The proposed

instruction is based on the Seventh Circuit's decision in United States

v. Nowak, 448 F.2d 134, 140 (7th Cir. 1971) (instruction that "one or
nore  of the overt acts occurred after February 6, 1964" was a
sufficient instruction on the statute of Ilinitations defense), cert.
deni ed, 404 U.S. 1039 (1972).

When evidence has been presented that there were two separate and

successive conspiracies, one of which does not fall wthin the five
year statute of limtations peri od for conspiracy, appropriate
nodi fications should be made in bracketed paragraph (4). See United
States v. Zalman, supra, 870 F.2d at 1057. See also Instructions 3.08
and 3. 09.
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3.05

Bad Purpose or Corrupt Mdtive

[No Instruction Recommended]
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COW TTEE COMVENTARY 3. 05

In United States v. Feola, 420 U S. 671, 686-696, 95 S. Ct. 1255

43 L. Ed. 2d 541 (1975), the Supreme Court held that generally

speaki ng, the governnent need not prove anything nore than the degree

of crimnal intent necessary for the substantive offense in order to
convict a defendant of conspiracy. The Court noted in passing that
requiring sone addi ti onal degr ee of crim nal i nt ent beyond t hat

required for the substantive offense would cone close to enbracing the
severely criticized "corrupt notive" doctrine, which in sonme states
requires proof of a motive to do wong to convict a defendant of
conspiracy.

Based on Feola, the Committee recommends that no instruction be
given regarding any bad purpose or corrupt notive beyond the degree of
crimnal intent required for the substantive offense. See generally

United States v. Prince, 529 F.2d 1108, 1111-1112 (6th Cir.), cert.

deni ed, 429 U.S. 838 (1976).
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3. 06

Uni ndi cted, Unnamed or Separately Tried Co-Conspirators

(1) Now, sone of the people who may have been involved in these

events are not on trial. This does not mat t er. There is no

requirenent that all nenbers of a conspiracy be charged and prosecuted,

or tried together in one proceeding.

[(2) Nor is there any requirenent that the names of the other

conspirators be known. An indictnment can charge a defendant with a

conspiracy involving people whose nanes are not known, as long as the

government can prove that the defendant conspired with one or nore of

them Whether they are named or not does not matter.]

USE NOTE: This instruction should be used when sone of the potential
conspirators are not on trial.

Bracketed paragraph (2) should be included when sone of the
potential conspirators are unnaned.

Instructions 2.01(3) and 8.08(2) further caution the jurors
that the possible guilt of others is not a proper nmmtter
for their consideration.
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COVM TTEE COMVENTARY 3. 06

It is "immterial" that all menbers of a conspiracy are not
charged in an indictnent. United States v. Sandy, 605 F.2d 210, 216
(6th Cir.), cert. denied, 444 U S. 984 (1979). "It is not necessary,
to sustain a conviction for a conspiracy, that all co-conspirators be
charged. " United States v. Sachs, 801 F.2d 839, 845 (6th Cir. 1986).

It is also well-settled that a valid indictnment nmay charge a
defendant with conspiring with persons whose names are unknown." E. g.,

United States v. Piccolo, 723 F.2d 1234, 1239 (6th Cir. 1983), cert.

denied, 466 U S. 970 (1984). See also United States v. English, 925

F.2d 154, 159 (6th Cir. 1991) (Absent a specific showing of surprise or

prejudice, there is no requirement that an indictnent or a bill of
particul ars i dentify t he supervi sees necessary for a conti nui ng
crim nal enterprise conviction). A defendant "may be indicted and

convicted despite the nanmes of his co-conspirators remaining unknown,
as long as the government presents evidence to establish an agreenent

between two or nore persons.” United States v. Rey, 923 F.2d 1217,

1222 (6th Gir. 1991).
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3. 07

Venue
(D) Now, some of the events that you have heard about happened
in other places. There is no requirenment that the entire conspiracy
take place here in . But for you to

return a gquilty verdict on the conspiracy charge, the government nust

convince you that either the agreenent, or one of the overt acts, took

pl ace here in

(2) Unlike all the other elenments that | have described, this is

just a fact that the governnment only has to prove by a preponderance of

the evidence. This means the governnent only has to convince you that
it is nore likely than not that part of the conspiracy took place here.
(3) Remenber that all the other elements | have described must

be proved beyond a reasonabl e doubt.

USE NOTE: This instruction should be used when venue is an issue.
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COVM TTEE COMIVENTARY 3. 07

A conspiracy prosecution nmay be brought in the district where the
agr eenent was made, or in any district where an overt act in

furtherance of the conspiracy was conmtted. E.g., United States .

Mller, 358 F.2d 696, 697 (6th Cir. 1966); Sandroff v. United States,

174 F.2d 1014, 1018-1019 (6th Cir. 1949), «cert. denied, 338 U S. 947
(1950). Unlike true elenents, venue is nerely a fact that only needs

to be proved by a preponderance of the evidence. United States v.

Charlton, 372 F.2d 663, 665 (6th Cir.), cert. denied, 387 US. 936

(1967) . And any objection to venue may be waived if not raised in the
district court. United States v. English, 925 F.2d 154, 158 (6th Cir.
1991).
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3.08

Mul ti pl e Conspiracies--Material Variance

From t he | ndi ct ment

(1) The indictnent charges that the defendants were all nenbers

of one single conspiracy to commi t the crime of

(2) Sone of the defendants have argued that there were really two

separate conspi raci es--one bet ween to
comm t the crime of ; and anot her
one between to commt the crine of

(3) To convict any one of the defendants of the conspiracy

charge, the governnment nust convince you beyond a reasonable doubt that

the defendant was a nmenber of the conspiracy charged in the indictnment.

| f the government fails to prove this, then you nust find that

defendant not guilty of the conspiracy charge, even if you find that he

was a nenber of some other conspiracy. Proof that a defendant was a

menber of sonme other conspiracy is not enough to convict.

(4) But proof that a defendant was a nenber of some other
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conspiracy would not prevent you from returning a gquilty verdict, if

the government also proved that he was a nenber of the conspiracy

charged in the indictnent.

USE NOTE: This instruction should be used when there is some evidence
that multiple conspiracies may have existed, and a finding
t hat mul tiple conspiraci es exi sted woul d constitute a
mat eri al variance from the indictment. It should be
followed by Instruction 3.09, which explains the factors
the jury should consider in determning whether a single or
mul ti pl e conspiracies existed.

The possible existence of separate conspiracies nmmy require
the drafting of special instructions limting the jury's
consideration of statenents made by co-conspirators to
menbers of a particul ar conspiracy.
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COVM TTEE COMIVENTARY 3. 08

This instruction should be used when there is some evidence that
multiple conspiracies may have existed, and a finding that nultiple
conspiracies existed wuld constitute a material variance from the

i ndi ct ment . See generally Berger v. United States, 295 U S. 78, 81-82,

55 S Ct. 629, 79 L. Ed. 1314 (1935) (proof that two or nor e
conspiracies may have existed is not fatal wunless there is a material
variance that results in substantial prej udi ce); Kotteakos v. Uni ted
States, 328 U.S. 750, 773-774, 66 S. C. 1239, 90 L. Ed. 1557 (1946)
(there nust be some Ileeway for conspiracy cases where the evidence
differs fromthe exact specifications in the indictnent).

Whet her single or nmultiple conspiracies have been proved is
usually a question of fact to be resolved by the jury wunder proper

i nstructions. See United States v. Schultz, 855 F.2d 1217, 1222 (6th

Cir. 1988); United States v. Rios, 842 F.2d 868, 872 (6th Cir. 1988),

cert. denied, 488 U S. 1031 (1989); United States v. Battista, 646 F.2d

237, 243 (6th Cir.), cert. denied, 454 U.S. 1046 (1981); and United

States v. Gunsfeld, 558 F.2d 1231, 1238 (6th Cir.), cert. denied, 434

u.S. 872 (1977). When no evidence is presented warranting an
instruction on nultiple conspiracies, none need be given. Uni ted

States v. Levinson, 405 F.2d 971, 989 (1968), <cert. denied, 395 US

958 (1969). But "when the evidence is such that the jury could wthin
reason find more than one conspiracy, the trial court should give the

jury a multiple conspiracy instruction." United States v. MWarner, 690

F.2d 545, 551 (6th Cir. 1982). Accord United States v. Davenport, 808

F.2d 1212, 1217 (6th Cir. 1987).
This instruction is patterned after instructions quoted by the

Sixth Circuit in United States v. Hughes, 895 F.2d 1135, 1140 n. 6 (6th
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Cir. 1990). Where one single conspiracy is charged, "proof of

different and disconnected ones wll not sustain a conviction." Uni t ed
States v. Bostic, 480 F.2d 965, 968 (6th Cir. 1973). See also United
States v. Borelli, 336 F.2d 376, 382 (2nd Cir. 1964), cert. denied, 379

U S. 960 (1965).

See generally Fifth Circuit Instruction 2.22, Eighth Circuit
Instruction 5.06G, Ninth Circuit Instruction 8.05B, Eleventh Circuit
O fense 4.3 and Federal Judicial Center Instruction 64.

This instruction should be followed by Instruction 3.09, which
explains the factors the jury should consider in determning whether a
single or nmultiple conspiraci es existed.

The possible existence of separate conspiracies my require the
drafting of special instructions |inmiting the jury's consideration of
statenments made by co-conspirators to memnber s of a particul ar

conspi racy.
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3.09

Mul ti pl e Conspiracies--Factors in Deternining

(1) In deciding whether there was nore than one conspiracy, Yyou

should concentrate on the nature of the agreenent. To prove a single

conspiracy, the governnent nust convince you that each of the nenbers

agreed to participate in what he knew was a group activity directed

toward a conmmon goal. There nust be proof of an agreenent on an

overal | objective.

(2) But a single conspiracy my exist even if all the menbers did

not know each other, or never sat down together, or did not know what

roles all the other nmenbers played. And a single conspiracy may exist

even if different nenmbers joined at different times, or the nmenbership

of the group changed. These are all things that you nmmy consider in

deciding whether there was nore than one conspiracy, but they are not

necessarily controlling.

(3) Simlarly, j ust because there were different sub- gr oups

operating in di fferent pl aces, or many di fferent crim nal acts

conmmitted over a long period of tinme, does not necessarily nean that

152



there was nore than one conspiracy. Again, you my consider these

t hi ngs, but they are not necessarily controlling.

(4) What is controlling is whether the governnment has proved that

there was an overall agreenent on a conmon goal. That is the key.

USE NOTE: This instruction should be wused wth Instruction 3.08.
Par agraphs (2) and (3) should be tailored to the facts of
the particular case. For  exanpl e, when there is no

evidence that the nenbership of the group may have changed,
t hat | anguage shoul d be del et ed.
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COVM TTEE COMIVENTARY 3. 09

The leading Sixth Circuit case on the factors to be considered in
determining whether single or nultiple conspiracies existed is United

States v. Warner, 690 F.2d 545 (6th Cir. 1982). See United States v.

Rios, 842 F.2d 868, 872-873 (6th Cir. 1988), «cert. denied, 488 U.S

1031 (1989); United States v. Davenport, 808 F.2d 1212, 1215-1216 (6th

Cir. 1987); and United States v. MlLlernon, 746 F.2d 1098, 1107-1108

(6th Cir. 1984), al | citing and quoting \Warner extensively with
approval . In  Warner, the Sixth Circuit generally described the
principles governing the resolution of whet her single or mul tiple
conspiracies existed as fol |l ows:

“In determining whether the evidence showed single or
multiple conspiracies, we nust bear in mnd that the essence
of the <crime of <conspiracy is agreenent. "[1]ln order to
prove a single conspiracy, the governnment nust show that
each alleged nenber agreed to participate in what he knew to
be a «collective venture directed toward a commopbn goal'.'
Id. at 548-549.

In United States v. Sutton, 642 F.2d 1001, 1017 (6th Cir. 1980),

cert. denied, 453 U S. 912 (1981), the Sixth Circuit simlarly stated

that "[t]o find a single conspiracy, we . . . nust |ook for agreenent
on an overall objective." See also United States v. Mayes, 512 F.2d

637, 643 (6th Cir.) ("essential <continuity and singleness of purpose"),

cert. denied, 422 U S. 1008 (1975); United States v. Vida, 370 F.2d

759, 767 (6th Cir. 1966) ("one broad and continuing endeavor"), cert.
denied, 387 U. S. 910 (1967).

In  Warner, the Sixth Circuit also dealt wth a nunber of
subsidiary issues relating to this subject. Wth regard to the proof
of an agreenent, the Sixth Circuit stated that the governnment 1is not

required to prove an actual agreenment anong the various conspirators”

in order to establish a single conspiracy. Id. at 549, See also
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United States v. Butler, 618 F.2d 411, 416 (6th Cir.) ("the law does

not require that all conspirators be physically present at the nonent
agreenent is reached . . . [algreenent anobng conspirators nmay take

pl ace seriatinl'), cert. denied, 447 US. 927 (1980); United States v.

Perry, 550 F.2d 524, 533 (5th Cir.) ("The governnent does not have to
prove that all of the defendants net together at the sane time and
ratified the agreenent."), cert. denied, 434 U S. 827 (1977).

Wth regard to knowl edge of the other nenbers of the conspiracy
and the activities they performed, the Sixth Circuit stated in Warner
that "a single conspiracy does not becone nultiple conspiracies sinmly
because each nmenber of the conspiracy did not know every other nenber,
or because each nmenber did not know of or becone involved in all of the
activities in furtherance of the conspiracy."” Id. at 549. See also

United States v. Mayes, supra, 512 F.2d at 642 ("it is conmmon for

willing participants not to be acquainted with all of the nenbers of
the organization, or even to know the nature of every aspect of the
operation").

Wth regard to changes in nmenbership, the Sixth Circuit stated in

Warner that "[n]ew parties my join the agreenent at any tine while

others nmay terminate their relationship . . . . [t]lhe parties are not
al ways identical, but this does not nean that there are separate
conspiracies. " Id. at 549 n. 7. See also United States v. Rios,

supra, 842 F.2d at 873 ("a single conspiracy does not become nmultiple
conspiracies sinply because of personnel changes or because its nenbers

are cast in different roles"); United States v. Vida, supra, 370 F.2d

at 767 (finding a singl e conspi racy even t hough “[i]ndividua
defendants were entering and leaving the operation as it continued its
course").

Related to this, it 1is "not necessary that each nenber of the
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conspiracy be a nenber of it from the beginning so long as each joins

it while it is still in operation.” United States v. Stephens, 492
F.2d 1367, 1373 (6th Cir.), cert. denied, 419 U S. 852 (1974). Accord

United States v. MWirner, supra, 690 F.2d at 549 n. 7 ("The fact that

[some of the defendants] entered the <conspiracy relatively late does

not preclude our finding that they were part of the single conspiracy

alleged in the indictnent."). "All with crimnal i ntent who join
thenselves . . . to the principal schene are subject to the statute,
al though they were not parties to the scheme at its inception." Bl ue

v. United States, 138 F.2d 351, 359 (6th Cir. 1943), cert. denied, 322

U.S. 736 (1944).

In United States v. Warner, supra, 690 F.2d at 550 n. 8, the Sixth

Circuit also stated that just because a conspiracy can be divided into

"di stinct sub- gr oups” does not mean that there is nore than one

conspi racy. "As long as the different sub-groups are committing acts
in furtherance of one overall plan, the jury can still find a single,
continuing conspiracy."” Id. See also United States . Canbi ndo

Val enci a, 609 F.2d 603, 624 (2nd Cir. 1979) ("mere territoria
separation . . . . does not necessarily est abl i sh di screte
conspiracies"), cert. denied, 446 U. S. 940 (1980).

In United States v. Myes, supra, 512 F.2d at 642, the Sixth

Circuit stated that just because a conspiracy "continued over a |ong
period of time and contenplated the conmssion of wmny illegal acts
[does not] transform the single conspiracy into several conspiracies."”

As stated by the Suprenme Court in Braverman v. United States, 317 U. S.

49, 52, 63 S. C. 99, 87 L. Ed. 23 (1942), "a single agreement to
coormit an offense does not becone several conspiracies Dbecause it
continues over a period of time . . . . [tlhere may be such a single

continuing agreement to conmt several offenses.” In Braverman, the
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Suprene Court also stated that "one agreenent cannot be taken to be
several agreenents and hence several conspiracies because it envisages
the violation of several statutes rather than one." See also United
States v. Hughes, 895 F.2d 1135, 1140 (6th Cir. 1990) (a conspirator
need not have agreed to commt every crime wthin the scope of the
conspiracy so long as it is reasonable to infer that each crinme was
intended to further the enterprise's affairs, and it 1is not necessary
for each conspirator to participate in every phase of the crimnal

venture provided there is assent to contribute to a conmon enterprise).

In United States . War ner , supra, 690 F.2d at 549- 550, t he

defendant argued that the evidence presented at his trial showed at
|l east two separate drug distribution conspiracies instead of the single
conspiracy alleged in the indictnent. The Sixth Circuit rejected this
argunment, in part on the ground that in so-called "chain" conspiracies,

a single agreenent can be inferred from the interdependent nature of
the crimnal enterprise." The Sixth Circuit explained that "[b]ecause
the success of participants on each level of distribution is dependent
upon the existence of other levels of distribution, each nenmber of the
conspi racy must realize t hat he is partici pating in a j oi nt
enterprise.” Applying these principles to the facts of the case, the
Sixth Circuit stated that "the evidence shows that the two groups of

dealers were dependent upon one another for their success, a factor

whi ch indicates that they were a part of a single conspiracy.”

In Kotteakos v. United States, 328 U S. 750, 754-755, 66 S. Ct.
1239, 90 L. Ed. 1557 (1946), the Suprene Court held that the conmm ssion
of simlar crimes by the alleged conspirators and their connection to
a comon "hub" was not sufficient to establish a single conspiracy.
Where none  of the alleged conspirators benefit from the others'

participation, like "separate spokes neeting in a common center," but
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"without the rim of the wheel to enclose the spokes," there are

multiple, not single conspiracies, even if the "spokes" and the "hub"

commit simlar crimnal acts. The governnment nust show that there was
a "single enterprise," not "several, though simlar . . . separate
adventures of |ike character." 1d. at 768-769. See also United States

v. Sutherland, 656 F.2d 1181, 1190 (5th Cir. 1981) (absent evidence
that the spokes were dependent on or benefited from each others'
partici pation, or t hat there was some i nteraction bet ween t hem
government's proofs wer e i nsuf ficient to establish a si ngl e
conspiracy), cert. denied, 455 U. S. 949 (1982).

The Committee believes that the concepts of nutual dependence and
“chain" vs. "hub" conspiracies are nore appropriate for argunments by
counsel than for instructions by the court.

In United States v. Castro, 908 F.2d 85, 88 (6th Cir. 1990), the

Sixth Circuit stated that in drug trafficking conspiracies, "inporters,
whol esal ers, purchasers of cutting mterials, and persons who 'wash'
noney are all as necessary to the success of the venture as the
retailer.” For this reason, the Sixth Circuit refused to find that
evidence of currency collections connected with the drug trafficking at
issue constituted a material variance from the <charged conspiracy,
particul arly in |'i ght of addi ti onal evi dence of t he def endant s

know edge and intent. Cf . United States v. Todd, 920 F.2d 399, 406

(6th Cir. 1990) (Mney-laundering is integrally related to the success
of a drug distribution conspiracy, but there nust be a "sufficient
link" between a defendant's noney-laundering activities and the drug

di stribution conspiracy to convict the defendant of the conspiracy.)
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3.10

Pi nkerton Liability for Substantive O fenses

Committed by Ohers

(1) Count of the indictnment accuses the defendants

of conmitting the crinme of

(2) There are two ways that the government can prove the
defendants guilty of this crine. The first is by convincing you that
they personally committed or participated in this crine. The second is
based on the |egal rule that al | menbers  of a conspiracy are

responsible for acts comitted by the other nenbers, as long as those

acts are comitted to help advance the conspiracy, and are within the

reasonably foreseeabl e scope of the agreenent.

(3) In other words, wunder certain circunstances, the act of one

conspirator may be treated as the act of all. This neans that all the

conspirators may be convicted of a crinme commtted by only one of them

even though they did not all personally participate in that crine

t hensel ves.

(4) But for you to find any one of the defendants guilty of

based on this legal rule, you nust
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be convinced that the government has proved each and every one of the
follow ng el ements beyond a reasonabl e doubt:

(A First, that the defendant was a nenber of the conspiracy
charged in Count of the indictment.

(B) Second, that after he joined the conspiracy, and while he was

still a menber of it, one or nmore of the other nmenbers commtted the
crine of
(O Third, that this crime was comitted to help advance the

conspi racy.

(D) And fourth, that this crime was wthin the reasonably

foreseeable scope of the wunlawful project. The crinme nust have been

one that the defendant could have reasonably anticipated as a necessary

or natural consequence of the agreenent.

(5) This does not require proof that each defendant specifically

agreed or knew that the crinme would be committed. But the governnent

nmust prove that the crime was wthin the reasonable contenplation of

the persons who participated in the conspiracy. No defendant is

responsible for the acts of others that go beyond the fair scope of the

agreenent as the defendant understood it.
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(6)

If you are convinced that the governnent has proved all of

these elements, say so by returning a guilty verdict on this charge.

If you have a reasonable doubt about any one of them then the |egal

rul e that

USE NOTE:

the act of one conspirator is the act of all would not apply.

This instruction should be wused when the governnent is
attenpting to convict a defendant of a substantive crine
cormmitted by other nenbers of a conspiracy, and there is
also sone evidence that the defendant personally conmtted
or participated in the conmmssion of the substantive
of f ense.

The |language in paragraph (2) should be nodified to delete

all references to personal conmi ssion or participation when
only one defendant is on trial and there is no evidence
t hat he personal |y comm tted or partici pated in t he

comi ssion of the substantive offense.

When nobre than one defendant is on trial, and there is no

evi dence t hat one or nor e def endant s personal |y

parti ci pat ed in t he substantive of f ense, par agr aph (2)
should be nodified to identify which defendants could be
convicted on a personal participation theory, and whi ch

def endants coul d not.
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COvM TTEE COMMVENTARY 3. 10

This instruction is designed for use when there is sone evidence
that would support a conviction based on a co-conspirator liability
theory, and sone evidence that a defendant personally conmtted or
participated in a substantive offense.

In Pinkerton v. United States, 328 U S. 640, 645-648, 66 S. Ct.

1180, 90 L. Ed. 1489 (1946), the Supreme Court held that even though
there was no evidence that one of two conspirators participated
directly in the commission of the substantive offenses charged in the
i ndi ct nent, t hat conspi rator coul d still be convi cted of t he
substantive offenses based on the principle that the "act of one
partner [committed in furtherance of the conspiracy] my be the act of

all." Accord United States v. Martin, 920 F.2d 345, 348 (6th GCir

1990) ("The Pinkerton doctrine pernits conviction of a conspirator for
the substantive offenses of other conspirators conmitted during and in

furtherance of the conspiracy."); United States v. Adanp, 742 F.2d 927,

943-944 (6th Cir. 1984) ("Once a person becones a nember  of a
conspiracy, he or she my 'be held responsible for all that my be
done' by co-conspirators."), cert. denied, 469 U S. 1193 (1985);

United States v. Chambers, 382 F.2d 910, 914 (6th Cr. 1967)) ("Were

the substantive offense is comitted by one or nore conspirators in
furtherance of an wunlawful activity, all nenbers of the conspiracy are
guilty of the substantive offense.").

The instruction requires the prosecution to prove that t he
substantive offense was committed after the defendant joined the
conspiracy, and while he was still a nmenber of it. Al t hough there is
sone authority for the proposition that a person who joins a conspiracy

may be held responsible for acts conmtted before he joined it, see,
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e.g., United States v. Cinmni, 427 F.2d 129, 130 (6th Cir.), cert.

denied, 400 U S. 911 (1970), that authority is questionable in |ight of

the United States Suprenme Court's decision in Levine v. United States,

383 U. S. 265, 266-267, 86 S. Ct. 925, 15 L. Ed. 2d 737 (1966). In
Levine, the Supreme Court accepted the Solicitor General's concession
that an individual "cannot be held crimnally liable for substantive
of fenses commtted by nmenbers of the conspiracy before that individual
had joined or after he had withdrawn fromthe conspiracy."”

The Suprene Court has indicated that it would not hold co-
conspirators liable for a substantive offense conmitted Dby other
menbers of the conspiracy if the substantive offense "was not in fact
done in furtherance of the conspiracy, did not fall wthin the scope of
the unlawful project, or was nmerely a part of . . . +the plan which
could not be reasonably foreseen as a necessary or natural consequence

of the wunlawful agreenent."” Pi nkerton, supra, 328 U'S. at 647-648. In

United States v. Etheridge, 424 F.2d 951, 965 (6th Cir. 1970), cert.

denied, 400 U S. 1000 (1971), the Sixth Circuit treated this statenent
from Pinkerton as creating three separate limtations on the rule that

the act of one co-conspirator is the act of all, and Instruction 3.10

does the sane. Cf. United States v. Frost, 914 F.2d 756, 762 (6th Cir.
1990) ("[A] court need not inquire into the individual culpability of
a particular conspirator, so long as the substantive <crine was a
reasonably foreseeabl e consequence of the conspiracy.")

In Pinkerton, the Suprene Court stated that the act of one co-
conspi rator may be the act of al | "w t hout any new agreenent
specifically directed to that act."” Id., 328 U S. at 646-647. And in
Etheri dge, the Sixth Circuit held that even though a defendant had no
know edge of a particular substantive offense, he could still be

convi cted of t hat of f ense i f it was "within t he reasonabl e
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contenpl ati on of t hose who formul at ed and partici pated” in t he
conspiracy. ld., 424 F.2d at 965.

In United States v. Borelli, 336 F.2d 376, 385-386 (2nd Cir.

1964), cert. denied, 379 U S. 960 (1965), the Second Circuit held that
when the evidence is ambiguous as to the scope of the agreenent made by
a particular defendant and the issue has practical inportance to the
case, a special instruction should be given focusing the jury's

attention on this issue. Quoting from United States v. Peoni, 100 F.2d

401, 403 (2nd Cir. 1938), the Second Circuit stated that "[n]obody is
liable in —conspiracy except for the fair inmport of the concerted

purpose or agreement as he understands it". See also United States v.

United States Gypsum Co, 438 U.S. 422, 463 n. 36, 98 S. Ct. 2864, 57 L.

Ed. 2d 854 (1978) (quoting a simlar requested instruction, and stating
that the district court's actual instructions differed in only "mnor
and i mmaterial" respects).

When only a single defendant is on trial and there is no evidence
that he personally conmitted or participated in the comrssion of the
substantive offense, the |Ilanguage in paragraph (2) should be nodified
to delete all references to personal comm ssion or participation

VWen nore than one defendant is on trial, and there is no evidence
that one or nore defendants personally participated in the substantive
of fense, paragraph (2) should be nodified to identify which defendants
could be convicted on a personal participation theory, and which

def endants coul d not.
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3.11A

Wt hdrawal as a Defense to Conspiracy

(D) One of the defendants, ., has

raised the defense that he withdrew from the agreenment before any overt

act was commtted. Wt hdrawal can be a defense to a conspiracy charge.

But has the burden of proving to

you that he did in fact w thdraw.

(2) To prove this defense,

nmust prove each and every one of the follow ng things:

(A First, that he conpletely withdrew from the agreenent. A

partial or tenporary w thdrawal is not enough.

(B) Second, that he took sonme affirmative step to renounce or

defeat the purpose of the conspiracy. This would include things |ike

voluntarily going to the police or other law enforcement officials and

telling them about the plan; or telling the other nmenbers of the

conspiracy that he did not want to have anything nore to do with it; or

any other affirmative acts that are inconsistent wth the purpose of

the conspiracy, and that are comunicated in a way that is reasonably
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likely to reach the other nenbers. But some affirmative step is

required. Just doing nothing, or just avoiding the other nmenbers of

the group, would not be enough.

(O The third thing that nmust

prove is that he wthdrew before any nenber of the group committed one

of the overt acts described in the indictment. Once an overt act is

conmitted, the crinme of conspiracy is conplete. And any withdrawa

after that point is no defense to the conspiracy charge.

(3) The fact that has raised

this defense does not relieve the government of its burden of proving

that there was an agreenent, that he knowingly and voluntarily joined

it, and that an overt act was conmmtted. Those are still things that

t he gover nment must prove in or der for you to find

guilty of the
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conspi racy charge.

USE NOTE:

This instruction should be used when there is sone evidence
t hat a defendant withdrew before any overt act was
committed, and wthdrawal has been raised as a defense to
the conspiracy charge itself.

This instruction does not appear to be appropriate when the
conspiracy charged does not require proof of an overt act.
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COWM TTEE COMMENTARY 3. 11A

This instruction should be used when there is some evidence that
a defendant withdrew before any overt act was committed, and w thdrawal
has been raised as a defense to the conspiracy charge itself. Somre
conspiracies do not require the conm ssion of an overt act in order for
the conspiracy to be conplete. See for exanple 21 U S C. § 846. In
such cases, once a defendant joins the <conspiracy, the concept of
withdrawal as a defense to the conspiracy charge "would appear to be
i napplicable." See the Conmittee Commentary to Federal Judicial Center
Instruction 63.

In the Sixth Circuit, the nenbers of a conspiracy "continue to be

co-conspirators wuntil there has been an affirnmative showing that they
have withdrawn." E.g., United States v. Mayes, 512 F.2d 637, 642-643
(6th Cir.), cert. denied, 422 U S. 1008 (1975). Wthdrawal remains a
strict affirmative defense that the defendant nust prove. Chiropractic

Cooperative Association of Mchigan v. Anerican Medial Association, 867

F.2d 270, 274-275 (6th Cir. 1989); United States v. MLernon, 746 F.2d

1098, 1114 (6th Cir. 1984); United States v. Hanmilton, 689 F.2d 1262,

1268-1269 (6th Cir. 1982), cert. denied, 459 U S 1117 (1983); United

States v. Battista, 646 F.2d 237, 246 (6th Cir. 1980), cert. denied,

454 U.S. 1046 (1981); Blue v. United States, 138 F.2d 351, 360 (6th

Cir. 1943), «cert. denied, 322 US. 736 (1944). But see the Seventh

Circuit's decision in United States v. Read, 658 F.2d 1225, 1236 (7th

Cir. 1981) (overruling pri or deci sions and hol ding that once a
def endant comes forward with sonme evidence of wthdrawal, the burden of
persuasion is on the government to disprove withdrawal beyond a
reasonabl e doubt). See also Nnth Circuit Instruction 8.05D ("The

gover nnment has the burden of provi ng that the defendant did not
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withdraw from the conspiracy"), and Federal Judicial Center Instruction

63 ("So you may find guilty only if

the governnment has proved beyond a reasonable doubt that he was a
menber of the conspiracy at the time an overt act was conmitted").
The standard of proof that the defendant nust nmeet to carry his
burden has not been delineat ed.
A partial withdrawal is not sufficient to establish this defense.

See United States . Batti st a, supra, 646 F.2d at 246  (quoting

instruction that the defendant nust "conpletely" disassociate hinself
from the conspiracy). And some “affirmative action to disavow or
defeat the purposes of the conspiracy" is required. 1d. Accord United
States . Edgeconb, 910 F.2d 1309, 1312 (6th Cir. 1990). Mer e

cessation of activity, or ternmnation of one's relationship with the

other co-conspirators, is not enough. See United States v. Adanp, 742

F.2d 927, 943-944 (6th Cir. 1984), cert. denied, 469 U S. 1193 (1985);

United States v. Wrsing, 719 F.2d 859, 862 n. 5 (6th Cir. 1983);

United States v. Borelli, 336 F.2d 376, 388 (2nd Cir. 1964), cert.

denied, 379 U S. 960 (1965).
Jury instructions quoted or approved in the decided cases commonly
i ncl ude exanpl es of t he ki nds of affirmative st eps consi dered

sufficient to constitute a withdrawal. See for exanple, United States

v. LUnited States Gypsum Co, 438 U. S. 422, 463-464, 98 S. Ct. 2864, 57

L. Ed. 2d 854 (1978); United States v. Battista, supra, 646 F.2d at

246. See also Seventh Circuit Instruction 5.12. These exampl es
i nclude such things as notifying the authorities, or effectively
conmuni cating the wthdrawal to the other nenbers of the conspiracy.

See Battista, supra at 246 (quoted instruction containing these two

exanples "was in accord with the law of this circuit"). But in United

States Gypsum Co., the Suprenme Court held that jury instructions which
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limted the ways in which a defendant could withdraw to either
informng the authorities, or notifying the other menmbers  of t he
conspiracy of an intention to wthdraw, constituted reversible error.
The Court stated that other affirmative acts inconsistent wth the
obj ect of the ~conspiracy and comunicated in a manner reasonabl y
calculated to reach the other co-conspirators have generally Dbeen
regarded as sufficient to establish withdrawal. [|d. at 463-464.

The final paragraph of this instruction is designed to remnd the
jury that the governnent retains the burden of proving the basic
el ements of conspiracy even though the defendant has raised wthdrawa

as an affirmati ve def ense.

170



3.11B

Wt hdrawal as a Defense to Substantive O fenses

Committed by Ohers

(1) One of the defendants, ,  has

raised the defense that he wthdrew from the conspiracy before the

crime of was conmmtted. W t hdr awal

can be a defense to a crinme conmmtted after the wthdraw. But

has the burden of proving to you

that he did in fact w thdraw.

(2) To prove this defense,

nmust prove each and every one of the follow ng things:

(A First, that he conpletely withdrew from the conspiracy. A
partial or tenporary withdrawal is not sufficient.

(B) Second, that he took sone affirmative step to renounce or
defeat the purpose of the conspiracy. This would include things |Iike
voluntarily going to the police or other law enforcenent officials and
telling them about the plan; or telling the other nmenbers of the
conspiracy that he did not want to have anything nore to do with it; or

any other affirmative acts that are inconsistent with the purpose of
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the conspiracy, and that are comunicated in a way that is reasonably

likely to reach the other nenbers. But sonme affirmative step is

required. Just doing nothing, or just avoiding the other nenbers,

woul d not be enough.

(O The third thing that must
prove is t hat he wi t hdr ew before the crime of
was commtted. Once that crine was

committed, any withdrawal after that point would not be a defense.

(3) Wthdrawal is not a defense to the conspiracy charge itself.

But the fact t hat has raised this

defense does not relieve the governnent of proving that there was an

agreenent, that he knowingly and voluntarily joined it, that an overt

act was committed, that the crime of

was conmmitted to help advance the conspiracy and that this crime was

within the reasonably foreseeable scope of the unlawful project. Those

are still things that the government nust prove in order for you to

find guilty of

USE NOTE: This instruction should be wused when the evidence shows
that any wthdrawal cane after an overt act was comitted,
and wi t hdr awal has been rai sed as a defense to a

172



substantive offense comitted by another menber of t he
conspi racy.
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COW TTEE COMVENTARY 3.11B

This instruction should be used when the evidence shows that any
wi t hdrawal cane after the conspiracy was conpleted by the conm ssion of
an overt act, and a defendant is raising withdrawal as a defense to a
substantive of fense comitted by a fellow co-conspirator. See
Instruction 3.10 on Pinkerton liability.

See the Committee Commentary to Instruction 3.11A for a conplete

di scussion of the |aw of w thdrawal.
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3.11C

Wt hdrawal as a Defense to Conspiracy

Based on the Statute of Limtations

(1) One of the defendants, ,  has

raised the defense that he withdrew from the conspiracy before

, and t hat the statute of

[imtations ran out before the governnent obtained an i ndi ct ment
charging himw th the conspiracy.

(2) The statute of limtations is a law that puts a limt on how

much tinme the government has to obtain an indictnent. This can be a

defense, but has the burden of proving to

you that he did in fact wi t hdr aw, and that he did so before

(3) To prove this defense, nmust

establi sh each and every one of the follow ng things:

(A First, that he conpletely withdrew from the conspiracy. A
partial or tenporary withdrawal is not sufficient.

(B) Second, that he took sone affirmative step to renounce or

defeat the purpose of the conspiracy. This would include things Iike
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voluntarily going to the police or other law enforcement officials and

telling them about the plan; or telling the other nenbers of the

conspiracy that he did not want to have anything nore to do with it; or

any other affirmative acts that are inconsistent wth the purpose of

the conspiracy, and that are comunicated in a way that is reasonably

likely to reach the other nenbers. But sonme affirmative step is

required. Just doing nothing, or just avoiding contact with the other

menbers, woul d not be enough.

(O The third thing that nmust

prove is that he withdrew before

(4) The fact that has raised

this defense does not relieve the government of its burden of proving

that there was an agreenent, that he knowingly and voluntarily joined

it, and that an overt act was conmtted. Those are still things that

t he gover nment must prove in or der for you to find

guilty of the conspiracy charge.

USE NOTE: This instruction should be used when there is some evidence
that a defendant withdrew from a conspiracy nmore than five
years before the date of the indictnent.
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COWM TTEE COMMENTARY 3. 11C

This instruction should be used when there is some evidence that
a defendant withdrew from the conspiracy nore than five years before
the date of the indictnent.

Generally speaking, the statute of limtations for prosecutions

under 18 U. S.C. & 371 is five years from the date of the last overt act

conmitted in furtherance of the conspiracy. See United States wv.
Zal man, 870 F.2d 1047, 1057 (6th Cir.), cert. denied, ____ US __ |,
109 S.Ct. 3248, 106 L.Ed.2d 594 (1989). But a defendant's withdrawal
from a conspiracy starts the statute of Ilimtations running as to him
See Chiropractic Cooperative Association of M chi gan V. Ameri can

Medical Association, 867 F.2d 270, 272-275 (6th Cir. 1989) (a clained

wi t hdrawal before the applicable statute of Ilinmitations period presents

a question of fact that should not be resolved by way of summary

j udgment) . See also Hyde v. United States, 225 U S. 347, 368-370, 32
S. Ct. 793, 56 L. Ed. 1114 (1912) (inplicitly recognizing that the
statute of linmtations begins to run as soon as there has been an

affirmative act of wthdrawal); United States v. Read, 658 F.2d 1225,

1233 (7th Cir. 1981) ("A defendant's wthdrawal from the conspiracy
starts the running of the statute of limtations as to him If the

indictment is filed nore than five years after a defendant withdraws,

the statute of limtations bars prosecution for . . . t he
conspiracy."). W t hout expl anati on, the Seventh Circuit recommends
that no instruction be given on this subject. See Seventh Circuit

Instruction 5.13.
See the Conmittee Commentary to Instruction 3.11A for a conplete

di scussion of the lawrelating to w thdrawal.
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3.12

Duration of a Conspiracy

(1) One of t he questi ons in this case is whet her

This raises the related question of when a

conspiracy conmes to an end.

(2) A conspiracy ends when its goals have been achieved. But

sonmetines a conspiracy nmy have a continuing purpose, and my be

treated as an ongoing, or continuing, conspiracy. This depends on the

scope of the agreenent.

(3) | f the agreenent includes an understanding that t he
conspiracy will continue over tine, then the conspiracy my be a
conti nui ng one. And if it is, it lasts until there is sone affirmative
showing that it has ended. On the other hand, if the agreement does
not include any wunderstanding that the conspiracy wll continue, then
it cones to an end when its goals have been achieved. This, of course,

is all for you to decide.

USE NOTE: This instruction should be wused when an issue relating to
the duration of a conspiracy has been raised.

178



COW TTEE COMVENTARY 3. 12

The duration of a conspiracy may be relevant to various issues
that a jury nmy have to decide. These i ncl ude: statute of limtations
i ssues, see Instruction 3.04(4); single vs. multiple conspiracy issues,
see I nstructions 3.08 and 3. 09; and whet her co-conspirators are
responsible for substantive offenses conmtted by other nenbers of the
conspi racy, see Instruction 3.10(4)(B). Conspiracy is a continuing
crime which is not conpleted at the <conclusion of the agreenent.

United States v. Edgeconb, 910 F.2d 1309, 1312 (6th Cir. 1990).

The language of this instruction is based on the Sixth Circuit's

decisions in United States v. Hamlton, 689 F.2d 1262, 1268 (6th Cir.

1982), cert. denied, 459 U S. 1117 (1983); United States v. Myes, 512

F.2d 637, 642 (6th Gir.), cert. denied, 422 US. 1008 (1975); and

United States v. Etheridge, 424 F.2d 951, 964 (6th Cir. 1970), cert.

deni ed, 400 U. S. 1000 (1971).
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3.13

I mpossibility of Success

(D) One last point about conspiracy. It is no defense to a

conspiracy charge that success was inpossible because of circunstances

that the defendants did not know about. This means that you may find

the defendants gquilty of conspiracy even if it was inpossible for them

to successfully conplete the crime that they agreed to commt.

USE NOTE: This instruction should be used when inpossibility of
success has been rai sed as an issue.
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COW TTEE COMVENTARY 3. 13

In United States v. Hanmilton, 689 F.2d 1262, 1269 (6th Cir. 1982),

cert. denied, 459 U S 1117 (1983), the Sixth Circuit rejected the
defendants' argument that statements nmade to a co-conspirator who had
become a governnent agent were  not made in furtherance of t he
conspiracy. The Sixth Circuit held that such statements are adm ssible
even when the conspirator to whom the statenents were nmmde was acting
under the direction and surveillance of governnent agents. The Sixth
Circuit then buttressed this holding by reference to "the principle
that '"it is no defense that success was inpossible because of unknown

ci rcunmst ances' . " But Cf. United States v. Howard, 752 F.2d 220, 229

(6th Cir. 1985) ("A conspiracy is deemed to have ended when

achi evenent of the objective has . . . been rendered inpossible.").
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3.14

St atements by Co- Conspirators

[No Instruction Recommended]
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COWM TTEE COVMENTARY 3. 14

The rule in the Sixth Circuit is that the trial judge alone is

responsi ble for deci ding whether statements by co-conspirators are

admi ssi bl e, and that the question of adm ssibility should not be
submitted to the jury. E.g., United States v. Mtchell, 556 F.2d 371,
377 (6th Cir.), cert. denied, 434 US. 925 (1977). Instructions that

the jury nmay only consider a co-conspirator's statenent if the jury
first finds that a conspiracy existed and that the defendant was a
menber of it have repeatedly been held to be "altogether wunnecessary.”

E.g., United States v. Enright, 579 F.2d 980, 986-987 (6th Cir. 1978).

Accord, United States v. Swidan, 888 F.2d 1076, 1081 (6th Cir. 1989).

The judge should not advise the jury of the governnment's burden of
proof on the prelinmnary question of admissibility, or the judge's

determination that the governnent has net its burden. United States v.

Vinson, 606 F.2d 149, 153 (6th Cir. 1979), cert. denied, 444 U. S. 1074
(1980). Instead, the judge should admit the statenents, subject only

to instructions on the government's ultinmate burden of proof beyond a

reasonabl e doubt, and on the weight and credibility to be given
statements by co-conspirators. |d
Special instructions limting the consideration of statenents nmade

by co-conspirators nay be required when the evidence would support a
finding that nultiple conspiracies existed. See Use Note and Conmittee

Commentary to Instruction 3.08.
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4.01

Ai di ng and Abetting

(D) For you to find guilty of

, 1t is not necessary for you to find that he

personally conmitted the crine hinmself. You may also find him guilty

if he intentionally helped [or encouraged] soneone else to commt the

crime. A person who does this is called an aider and abettor

(2) But for you to find guilty of

as an ai der and abettor, you nmust be

convinced that the governnent has proved each and every one of the

foll owi ng el enents beyond a reasonabl e doubt:

(A First, that the crine of was
conmitted.
(B) Second, that the defendant helped to commit the crime [or

encour aged soneone else to comit the crine].

(O And third, that the defendant intended to help conmt [or

encourage] the crine.

(3) Proof that the defendant may have known about the crine, even
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if he was there when it was committed, is not enough for you to find

him guilty. You can consider this in deciding whether the governnment

has proved that he was an aider and abettor, but wthout mre it is not

enough.

(4) What the government nust prove is that the defendant did

something to help [or encourage] the crime with the intent that the

crime be commtted.

(5) If you are convinced that the government has proved all of

these elenments, say so by returning a guilty verdict on this charge.

If you have a reasonable doubt about any one of these elenments, then

you cannot find t he defendant guilty of

as an aider and abettor

USE NOTE: The bDbracketed |anguage in paragraphs (1), (2)(B), (2)(C and
(3) should be included when there 1is evidence that the
def endant counsel ed, comranded, i nduced or procured the
conmi ssion of the crinme.
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COVM TTEE COMVENTARY 4. 01

18 U. S.C. 82 provides:

"Whoever comrits an offense against the United
St at es, or ai ds, abet s, counsel s, commrands,
i nduces, or procures its comi ssi on, is
puni shabl e as a princi pal

Whoever willfully causes an act to be done
which if directly performed by him or another
would be an offense against the United States, is
puni shabl e as a principal."

Aiding and abetting is a nmethod of meking a co-defendant equally
cul pable when another defendant actually <carried out the substantive
of f ense. A defendant need not be specifically charged with aiding and
abetting to be convicted under 18 U S.C. 82, but can be charged as a
principal and convicted as an aider and abettor. Standefer v. United
States, 447 U.S. 10, 100 S. C. 1999, 64 L. Ed. 2d 689 (1980).

In order to aid and abet, one nust do npbre than nerely be present

at the scene of the crinme and have know edge of its comr ssion. The

Suprene Court set out the standard for the offense in Nye & Nissen v.

United States, 336 U S. 613, 619, 69 S. Ct. 766, 93 L. Ed. 919 (1948),

when it quoted Judge Learned Hand's statenment from United States v.

Peoni, 100 F.2d 401, 402 (2nd Cir. 1938):

"In order to aid and abet another to conmt a
crinme it is necessary that a defendant 'in sone
sort associate hinmself wth the venture, that he
participate in it as in something that he w shes
to bring about, that he seek by his action to
make it succeed' ."

Accord United States v. Martin, 920 F.2d 345, 348 (6th Cir. 1990);

United States v. Quinn, 901 F.2d 522, 530 n.6 (6th Cir. 1990).

This requires proof of something nore than nere association wth

a crimnal venture. United States v. Mirrow, 923 F.2d 427, 436 (6th
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Cir. 1991). The government nust prove "sone active participation or
encour agenent, or sonme affirmative act by [the defendant] designed to
further the [crine]." Id.

The defendant nust act or fail to act with the intent to help the

comm ssion of a crine by another. Sinmple knowl edge that a crine is
being commtted, even when coupled wth presence at the scene, is
usually not enough to constitute aiding and abetting. United States v.
Luxenberg, 374 F.2d 241, 249-50 (6th Cir. 1950). Because of its

importance in determning whether the accused is an acconplice, the

jury must be charged fully and accurately as to intent. The failure to
instruct on intent constitutes plain error. United States v. Bryant,

461 F. 2d 912 (6th Cir. 1972).

Al t hough the defendant nust be a participant rather than nerely
a knowi ng spectator before he can be convicted as an aider and abettor,
it is not necessary for the governnents to prove that he had an

interest or stake in the transaction. United States v. Wnston, 687

F.2d 832, 834 (6th Cir. 1982).
See generally Fifth Circuit Instruction 2.06, Seventh Circuit
I nstruction 5. 08, Ei ght h Circuit I nstruction 5. 01, Ni nt h Circuit

Instruction 5.01 and El eventh Circuit Special Instruction 6.
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4.02

Accessory After the Fact

(D) is not char ged Wi th actual ly

conmmitting the crime of . I nst ead, he is

charged with hel ping soneone &else try to avoid being arrested,

prosecuted or punished for that crine. A person who does this is

call ed an accessory after the fact.

(2) For you to find guilty of being an

accessory after the fact, the government nust prove each and every one

of the follow ng el enents beyond a reasonabl e doubt:

(A) First, that the defendant knew someone else had already

committed the crine of

(B) Second, that the defendant then helped that person try to

avoi d being arrested, prosecuted or punished.

(O And third, that the defendant did so with the intent to help

t hat person avoid being arrested, prosecuted or punished.

(3) If you are convinced that the governnent has proved all of

these elements, say so by returning a guilty verdict on this charge.
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If you have a reasonable doubt about any one of these elenents, then

you nmust find the defendant not guilty of this charge.

199



COW TTEE COMVENTARY 4. 02

18 U.S. C. 83 provides:

"Whoever, knowi ng that an offense against t he
Uni t ed St at es has been comm tted, receives

relieves, conforts, or assists the offender in
order to hinder or prevent his apprehension,
trial or punishnent, is an accessory after the
fact.

Except as otherwise expressly provided by any

Act of  Congress, an accessory after the fact
shall be inmprisoned not nore than one-half the
maxi mum term of inprisonnent or fined not nore
than one-half the maximum fine prescribed for the
puni shment of the principal, or both; or if the
principal is punishable by |I|ife inprisonment or
death, the accessory shall be inprisoned not nore

than ten years.”
A defendant is guilty under Section 3 where he knowi ngly assists

an offender in order to hinder the offender's apprehension, trial or

puni shment . He is distinguished from an aider and abettor by not being
entangled in the commission of the crime itself. For exanple, the
driver of a getaway <car in a bank robbery my be treated as a
principal, while a defendant who |earns about a crine afterwards and

then supplies a place of refuge would be an accessory after the fact.
It is inportant that the felony not be in progress when assistance is
rendered in order for the person to be treated as an accessory after
the fact, rather than as a princi pal

"The gist of being an accessory after the fact
lies essentially in obstructing justice by
rendering assistance to hinder or prevent the
arrest of the offender after he has commtted the
crime . . . The very definition of the crine
also requires that the felony not be in progress
when the assistance is rendered because then he

who renders assi st ance woul d aid in t he
commi ssi on of t he of f ense and be guilty as
a principal." United States v. Barlow, 470 F.2d

1245, 1252-1253 (D.C. Cir. 1972).

The line between an aider and abettor and an accessory after the
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fact is sonetimes difficult to draw, particularly when dealing with the

escape imrediately following the crinme. The defendant in United States
v. Martin, 749 F.2d 1514, 1518 (11th Cir. 1985), was convicted of
aiding and abetting in a bank robbery under an instruction in which the
jury was told that the robbery was not conplete as long as the npney
was being "asported or transported.” The Eleventh Circuit held that
the instructions extended the crinme too far since "the nopney could be
transported |ong after the possibility of hot pursuit had ended."

See generally Fifth Circuit Instruction 2.07, Seventh Circuit

Instruction 5.09 and Ninth Circuit Instruction 5.02.
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5.01

Attenpt--Basic Elenents

(1) Count of the indictnent accuses the defendant of

attenpting to commt the crine of

in violation of federal |aw For you to find the defendant guilty of

this crinme, you nust be convinced that the governnent has proved both

of the follow ng el enents beyond a reasonabl e doubt:

(A First, that the defendant intended to comrit the crine of
(B) And second, that the defendant did sone overt act that was
a substanti al step t owar ds commi tting the crime of

(O Merely preparing to commit a crinme is not a substantial step.

The defendant's conduct must go beyond nere preparation, and nust

strongly confirm that he intended to . But the

government does not have to prove that the defendant did
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everything except the last act necessary to conplete the crinme. A

substantial step beyond nere preparation is enough.

(2) If you are convinced that the governnment has proved both of

these elenments, say so by returning a guilty verdict on this charge.

If you have a reasonable doubt about either one of these elenents, then

you nust find the defendant not guilty.
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COVM TTEE COMIVENTARY 5. 01

There is no general federal statute prohibiting attenpts. United
States v. Rovetuso, 768 F.2d 809, 821 (7th Cir. 1985), «cert. denied,
474 U.S. 1076 (1986). But nmany federal statutes defining substantive
crinmes include express provisions proscribing an attenpt to commt the
substantive offense. See for exanple 18 U S. C. 82113, which expressly
prohibits an attenpted bank robbery as well as a conpleted robbery. In

United States v. Wllianms, 704 F.2d 315 (6th Cir.), cert. denied, 464

US 991 (1983), the Sixth Circuit generally defined the two requisite
elements of an attenpt as: "(1) an intent to engage in crinmna
conduct and (2) the performance of one or nmore overt acts which
constitute a substantial step towards the comrission of the substantive

of fense. " Id. at 321. Accord United States v. Pennyman, 889 F.2d 104,

106 (6th Cir. 1989) ("the governnment must establish two essential
el enent s: (D the intent to engage in the proscribed crimnal
activity, and (2) the commission of an overt act which constitutes a
subst anti al step t owar ds comi ssi on of t he proscri bed crimna
activity"). See also Ninth Circuit Instruction 5.03.

The main case cited by the Sixth Circuit in WlIlliam in support
of this general definition was the Second Circuit's decision in United

States v. Mnley, 632 F.2d 978 (2nd Cir. 1980), cert. denied, 449 U.S.

1112 (1981). In Manley, the Second Circuit said that the "substantia
step” required to convi ct must be "sonet hi ng nor e t han ner e

preparation, yet nmy be less than the last act necessary before the
actual conmission of the substantive crinme." 1d. at 987. The Second
Circuit said that the defendant's behavior mnust be of such a nature

that "a reasonable observer viewing it in the context could conclude
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beyond a reasonable doubt that it was undertaken in accordance with a
design to violate the statute.” 1d. at 988.

The second case cited by the Sixth Circuit in WIllians in support
of this general definition was the Fifth Circuit's decision in United

States v. Mandujano, 499 F.2d 370 (5th Cir. 1974), cert. denied, 419

Uu.sS 1114 (1975). In Mandujano, the Fifth Circuit approvingly quoted
instructions stating that the "substantial step" required to convict
nust be "conduct strongly corroborative of the firmmess of t he
defendant's crimnal intent.” Id. at 376. This |anguage is consistent

with the crimnal attenpt provisions of +the Mdel Penal Code, from

which the "substantial step" test was taken. See Model Penal Code
85.01(2) ("[c]londuct shall not be held to constitute a substantial step

unless it is strongly corroborative of the actor's crimna
pur pose").

See generally Seventh Circuit Instruction 5.10, Eighth Circuit

Instruction 8.01 and Ninth Circuit Instruction 5.03.
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5.02

Sham Control | ed Substance Cases

(1) The fact that the substance involved in this case was not
r eal is no defense to the attenpt
char ge. But the government must convince you that the defendant
actually t hought he was buying [selling] real
(2) The gover nnment must show that the defendant's actions
uni quely marked his conduct as crimnal. In other wor ds, t he
defendant's conduct, taken as a whole, nust <clearly confirm beyond a
reasonabl e doubt that he actually thought he was buying [selling] real
USE NOTE: This instruction should be wused when the defendant is
charged with a controlled substances offense based on a

sal e or purchase of fake drugs.
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COW TTEE COMVENTARY 5. 02

In United States v. Pennell, 737 F.2d 521, 524-525 (6th Cir.

1984), cert. denied, 469 U S. 1158 (1985), the Sixth Circuit held that
the defendant could be convicted of an attenpt to possess a controlled
substance even though the substance he purchased from governnent agents
was not real cocai ne. The Sixth Circuit agreed with the Third

Circuit's analysis in United States v. Everett, 700 F.2d 900, 907-908

(3rd Cir. 1983), that "Congress intended to elimnate the inpossibility
defense in cases prosecuted wunder 21 U S C 8§8841(a)(1) and 846."

Pennell, supra at 525. Accord United States v. Reeves, 794 F.2d 1101,

1104 (6th Cir.) ("there <can be no question that the Congressiona
intent in fashioning the attenpt provision as part of an all-out effort
to reach all acts and activities related to the drug traffic was al
inclusive and <calculated to elimnate technical obstacles confronting
| aw enforcenent officials"), cert. denied, 479 U S. 963 (1986).

To convict a defendant in a sham delivery case, the governnent

must, of course, prove the defendant's subjective intent to purchase

(or sell) actual narcotics beyond a reasonable doubt." United States

v. Pennell, supra, 737 F.2d at 525. And in order to avoid unjust
attenpt convictions in these types of cases, the Sixth Circuit has held
that the followi ng evidentiary standard nust be net:

"In order for a defendant to be guilty of a

crim nal at t enpt, the objective acts perforned,
wi t hout any reliance on the acconpanying nens
rea, [ must] mar k t he defendant's conduct as
crimnal in nature. The acts should be unique
rather than SO commnpl ace t hat t hey are
engaged in by persons not in violation of the
law. " 1d.

Accord, United States . Reeves, supra, 794 F.2d at 1104 ("[t]his

standard of proof has been adopted in this circuit").
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VWhat this neans is that "the defendant's objective conduct, taken

as a whole, nust unequi vocally corroborate the required subjective

i ntent to purchase or sell act ual narcotics." United States .
Pennell, supra, 737 F.2d at 525. Accord United States v. Pennynman,

supra, 889 F.2d at 106.
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5.03

Abandonnent or Renunci ation

[No Instruction Recommended]
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COWM TTEE COVMENTARY 5. 03

No federal cases have explicitly recognized voluntary abandonnment
or renunciation as a valid defense to an attenpt charge. The cl osest
the federal courts have <conme are two cases which assunmed, wthout
deciding, that even if abandonment or renunciation is a defense, the
facts of the particular cases did not support a finding that a

vol untary abandonment or renunciation had occurred. See United States

v. Bailey, 834 F.2d 218, 226-227 (1st Cir. 1987); and United States v.

McDowel |, 705 F.2d 426, 428 (11th Cir. 1983). See generally Model
Penal Code 85.01(4).

Gven the lack of clear caselaw supporting the existence of this
def ense, the Committee does not recomend any instruction on this

poi nt .
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6. 01

Def ense Theory

(D) That concludes the part of my instructions explaining the

el ements of the crime. Next | will explain the defendant's position

(2) The defense says
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COWM TTEE COVMENTARY 6. 01

When a defense theory finds sonme support in the evidence and the
law, the defendant is entitled to some nention of that theory in the

district court's instructions. United States v. Duncan, 850 F.2d 1104,

1117 (6th Cir. 1988), United States v. Garner, 529 F.2d 962, 970 (6th

Cir.), cert. denied, 429 US. 850 (1976). The test for determ ning

whet her sonme nention of the defense theory nust be included is not

whet her the evidence presented in support of the theory appears
reasonabl e. Duncan, supra at 1117. "It is not for the judge, but
rat her for t he jury, to "appraise t he reasonabl eness or t he

unr easonabl eness of the evidence' relating to the [defense] theory."
1d. Instead, the test is whether "there is 'any foundation in the
evi dence' sufficient to bring the issue into the case, even if that

evi dence is weak, i nsufficient, i nconsi st ent, or of doubt f ul

credibility'." [1d. Accord Garner, supra at 970.

But the district court does not have to accept the exact |anguage

of a proffered instruction on the defense theory. United States .

MCGuire, 744 F.2d 1197, 1201 (6th Cir. 1984), cert. denied, 471 US

1004 (1985); United States v. Blane, 375 F.2d 249, 252 (6th Cir.),

cert. denied, 389 U S. 835 (1967). It is sufficient if the court's
instructions, as a whole, adequately cover the defense theory. Bl ane,
supra at 252. As stated by the Sixth Circuit in MGQuire:

"A crimnal defendant has no right to select the

particul ar wor di ng of a proposed jury
i nstruction. As long as the instruction actually
given is a correct statement of the law, fairly
presents t he i ssues to t he jury, and is
substantially simlar to the defendant's proposed
i nstruction, t he district court has gr eat
latitude in phrasing it." 1d. at 1201
The def ense t heory nust , however, be stated "clearly and
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conpletely." Smith v. United States, 230 F.2d 935, 939 (6th Cir.

1956) .
See generally the Conmittee Coment to Eighth Circuit Instruction
4.00, the Introductory Comment to the Ninth Circuit's Specific Defenses

Chapter 6.00 and Devitt and Bl ackmar Instruction 13.07.
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6.02

Al i bi
(1) One of the questions in this case is whether the defendant
was present
(2) The governnment has the burden of proving that the defendant
was present at that time and place. Unl ess the governnent proves this

beyond a reasonabl e doubt, you must find the defendant not guilty.
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COW TTEE COMVENTARY 6. 02

If requested, an alibi instruction is required when the nature of
the offense charged requires the defendant's presence at a particular
place or time, and the alibi tends to show his presence elsewhere at

all  such tines. United States v. Dye, 508 F.2d 1226, 1231 (6th Cir

1974), cert. denied, 420 U.S. 974 (1975).

The instruction nust tell the jurors that the governnment has the
burden of proof and nust neet the reasonable doubt standard concerning
the defendant's presence at the relevant tine and place. "The defense
can easily backfire, resulting in a conviction because the jury didn't
believe the alibi rather than because the government has satisfied the
jury of the defendant's guilt beyond a reasonable doubt, and it is the

trial judge's responsibility to avoid this possibility." United States

v. Robinson, 602 F.2d 760, 762 (6th Cir.), cert. denied, 444 US. 878
(1979). Failure to give the instruction when appropriate evidence has

been presented is plain error. United States v. Hamilton, 684 F.2d

380, 385 (6th Cir.), cert. denied, 459 U. S. 976 (1982).
The wuse of "on or about"” instructions nay pose special problens
in alibi cases. See Committee Comentary 2.04 and, in particular,

United States v. Neuroth, 809 F.2d 339, 341-342 (6th Cir.) (en banc),

cert. denied, 482 U. S. 916 (1987).
See generally Fifth Circuit Instruction 1.34, Seventh Circuit

Instruction 4.03, Eighth Circuit Instruction 9.07, Ninth Circuit
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Instruction 6.01, Eleventh Circuit Special Instruction 10 and Federa

Judi cial Center Instruction 53.
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6.03

Ent r apnment

(1) One of the questions in this case is whether the defendant

was entrapped.

(2) Entrapment has two related elenents. One is that the
defendant was not already wlling to conmit the crine. The other is
that the governnent, or sonmeone acting for the governnent, induced or

per suaded the defendant to commit it.

(3) If the defendant was not already willing to commt the crine,
and the governnent per suaded him to commit it, t hat woul d be
entrapment. But if the defendant was already willing to commt the
crime, it would not be entrapnment, even if the governnment provided him

with a favorable opportunity to commt the crinme, or nade the crine

easier, or participated in the crine in some way.

(4) It is sonetines necessary during an investigation for a

governnent agent to pretend to be a crimnal, and to offer to take part

in a crine. This mry be done directly, or the agent may have to work

through an informer or a decoy. This is permssible, and w thout nore
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is not entrapnent. The crucial question in entrapnent cases is whether

the governnment persuaded a defendant who was not already wlling to

commit a crime to go ahead and commit it.

(5) The governnment has the burden of proving beyond a reasonable

doubt that the defendant was already willing to commit the crine. Let

me suggest sonme things that you may consider in deciding whether the

government has proved this:

(A Ask vyourself what the evidence shows about the defendant's

character and reputation.

(B) Ask vyourself if the idea for commtting the crime originated

with or came fromthe government.

(O Ask vyourself if the defendant took part in the crinme for

profit.

(D) Ask yourself if the defendant took part in any sinilar

crimnal activity with anyone el se before or afterwards.

(E) Ask yourself if the defendant showed any reluctance to conmt

the crinme and, if he did, whether he was overconme by governnent

per suasi on.

(F) And ask yourself what kind of persuasion and how nuch
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per suasi on the governnent used.

(6) Consider all the evidence, and decide if the governnent has

proved that the defendant was already wlling to conmt the crine.

Unl ess the governnment proves this beyond a reasonable doubt, you nust

find the defendant not guilty.
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COW TTEE COMVENTARY 6. 03

Before the Suprenme Court's decision in Mithews v. United States,

485 U.S. 58, 108 S. Ct. 883, 99 L. Ed. 2d 54 (1988), it was well-
established that a defendant nust admit all of the elements of the
of fense Dbefore he would be entitled to an entrapnent instruction.

E.g., United States v. Prickett, 790 F.2d 35 (6th Cir. 1986); United

States v. Wiitley, 734 F.2d 1129 (6th Cir. 1984). In Mthews, the
Supreme Court held that even if a defendant denies one or nore elenents
of the crime for which he is charged, he is entitled to an entrapnent
i nstruction whenever t here is sufficient evi dence from which a
reasonabl e jury could find that the governnent entrapped him

A valid entrapnent defense has two related elenents: gover nment
i nducement of the crine, and a lack of predisposition on the part of
the defendant to engage in the crimnal conduct. Mat hews v. United

States, supra, 485 U. S. at 62-63. Accord United States v. Nelson, 922

F.2d 311, 317 (6th Cir. 1990). Al t hough predisposition is the key
element in an entrapnent defense, Instruction 6.03 avoids the term
because it could confuse the jury.

As long as the defendant shows a predisposition to conmt an
of fense, governnental ©participation in the conmission of an offense by

itself cannot be the basis of an entrapnent defense. United States v.

Leja, 563 F.2d 244 (6th Cir. 1977), cert. denied, 434 U.S. 1074 (1978).
See al so Sevent h Circuit I nstruction 4,04 and Ei ghth Circuit
Instruction 9.01 (No entrapnment even if the government provided a
favorable opportunity to conmt the offense, made committing the
of fense easier, or even participated in acts essential to the offense).

Al though there is sonme authority that police overinvolvenent in
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a crime may bar conviction on due process grounds, case law indicates

that a successful defense on such grounds wll be exceptionally rare.

E.g., Hanpton v. United States, 425 U S. 484, 495 n. 7, 96 S. Ct. 1646,

48 L. Ed. 2d 113 (1976); United States v. Leja, supra, 563 F.2d at 247

(Rubin, J. dissenting).

No instruction on entrapment need be given unless there is sone

evi dence of both government i nducenent and lack of predi sposi tion.
United States v. Nelson, supra, 922 F.2d at 317. It is the duty of the
trial judge to deternmine whether there is sufficient evi dence of
entrapment to allow the issue to go before the jury. If there is, then
the burden shifts to the governnent to prove predisposition. Uni t ed

States v. Meyer, 803 F.2d 246, 249 (6th Cir. 1986), cert. denied, 480

U.S. 936. The governnment nust prove beyond a reasonable doubt that the

def endant was predisposed to comrit the crine. E.g., United States wv.

Jones, 575 F.2d 81, 83-84 (6th Cir. 1978).

In United States v. Nelson, supra, 922 F.2d at 317, the Sixth

Circuit pointed out five factors identified by the Seventh Circuit as
relevant in determning whether a defendat was predisposed. Those five
factors are: (1) the <character or reputation of the defendant; (2)
whet her the suggestion of the crimnal activity was originally made by
the governnent; (3) whether the defendant was engaged in crimnal
activity for profit; (4) whether the defendant evidenced reluctance to
commit the offense but was overcome by government persuasion; and (5)
the nature of the inducenent or persuasion offered by the governnent.
Instruction 6.03 adds a sixth factor--whether the defendant engaged in
simlar crimnal activity before or after the government's involvenent.

See generally Fifth Circuit Instruction 1.28, Seventh Circuit

I nstruction 4. 04, Ei ghth Circuit I nstruction 9. 01, Ni nt h Circuit
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Instruction 6.02, Eleventh Circuit Speci al Instruction 9 and Federa

Judi cial Center Instruction 54.
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6. 04

I nsanity

(1) One of the questions in this case is whether the defendant

was legally insane when the crime was conmmtted. Unlike the other

things that | have talked to you about, the defendant has the burden of

proving this defense.

(2) A nmental disease or defect by itself is not a defense. For

you to return a verdict of not guilty because of insanity, t he

def endant must prove both of the following things by clear and

convi nci ng evi dence:

(A) First, that he had a severe mental disease or defect when he

commtted the crine.

(B) And second, that as a result of this mental disease or

defect, he was not able to understand what he was doing, or that it was

wr ong.

(3) Insanity mmy be tenporary or permanent. You nmay consider

evidence of the defendant's nental condition before, during and after

the crime in deciding whether he was legally insane when the crinme was
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comi tted.

(4) In making your decision, you are not bound by what any of the

W tnesses testified. You should consider all the evidence, not just

t he opinions of the experts.

(5) If you find the defendant not guilty because of insanity,

then it will be nmy duty to send him to a suitable institution. He will

only be released from custody if he proves by clear and convincing

evidence that his release would not create a substantial risk that he

m ght injure soneone or seriously danage someone's property.

(6) So, you have three possible verdicts--guilty; not guilty; or

not gqguilty because of insanity. Keep in mind that even though the
defendant has raised this defense, the governnent still has the burden
of proving all the elements of the crime charged beyond a reasonable
doubt .

USE NOTE: If the defendant is charged with any crime other than one

involving bodily injury, or serious damage to property, or
a substantial risk of bodily injury or serious damge to
property, the language in the second sentence of paragraph
(5) regarding the defendant's burden of proof in release
proceedi ngs should be changed from "clear and convincing
evi dence" to "a preponderance of the evidence."
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COW TTEE COMVENTARY 6. 04

Before passage of the Conprehensive Crime Control Act of 1984, the
burden of going forward was initially on the defendant and then, after
introduction of sonme evidence of insanity, it shifted back to the
prosecuti on. Once the issue of insanity was raised, the burden was on
the governnent to show sanity beyond a reasonable doubt, and the jury
had to be so instructed.

The Conprehensive Crinme Control Act of 1984 nmde the insanity

defense an affirmative defense and inposed on the defendant the burden

of proving the defense by "clear and convincing" evidence. 18 U. S C
817(b) (formerly 18 U.S.C. 820(hb)). See United States v. Anmps, 803
F.2d 419, 421 (8th Cir. 1986). The statute also makes it clear that

the defendant's inability to appreciate the nature and quality or the
wrongful ness of his acts nust have been the result of a "severe" nmental
di sease or defect. 18 U.S.C. 8l1l7(a) (formerly 18 U.S.C. 8§20(a)). Thi s
was intended to ensure that nonpsychotic behavior disorders such as
"inmature personality" or a pattern of "antisocial tendencies" cannot
be used to raise the defense, and that the voluntary use of alcohol or
drugs, even if they render the defendant wunable to appreciate the
nature and quality of his acts, do not constitute insanity. See S. R
Rep. No. 225, 98th Cong., 1lst Sess. reprinted in 1984 U S. Code Cong.
& Adm News 3182, 3407-3412. The statute in its entirety states:

"(a) Affirmative defense.--It is an affirmative

def ense to a prosecution under any Feder a

statute that, at the tine of the comrission of

the acts constituting the offense, the defendant,

as a result of a severe nental disease or defect
was unable to appreciate the nature and quality

or the wongfulness of his acts. Mental di sease
or def ect does not ot herw se constitute a
def ense.

(b) Burden of proof.--The defendant has the
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burden of proving the defense of insanity by
cl ear and convi nci ng evi dence. "

Anot her section of the Act added Section 4242 to Title 18

providing for a jury verdict of not guilty only by reason of

insanity." Bef ore passage of the 1984 Act, there was no procedure for
conmitnment to nental institutions of persons who were acquitted solely
by reason of insanity and who were dangerous. Section 4243 of the Act

set out a procedure by which a person found not guilty only by reason
of insanity may be conmitted by the court, and my be released only if
he proves "that his release would not <create a substantial risk of
bodily injury to another person or serious damge of property of
anot her." If the person was found not guilty by reason of insanity of
an offense involving bodily injury, or serious danage to property, or
a substantial risk of bodily injury or serious danmage to property, then
he nust prove this by <clear and convincing evidence to obtain his
rel ease. If the person was found not gqguilty by reason of insanity of
any other offense, then he nust only prove this by a preponderance of
the evidence.

The House Conmittee endorsed the procedure wused in the District
of Colunmbia where the jury was instructed as to the effect of a verdict
of not gqguilty by reason of insanity. H R. Rep. No. 1030, 98th Cong.
2d Sess, 1984 U.S. Code Cong. & Adm News 3182, 3422.

The Ninth and Eleventh Circuits have held that a defendant s
entitled to an instruction on the insanity defense only if sufficient
evi dence has been presented to permt a reasonable jury to find that

insanity has been shown wth "convincing clarity." United States wv.

Whitehead, 896 F.2d 432, 435 (9th Cir.), cert. denied, 111 S. C. 342,

112 L.Ed.2d 306 (1990); United States v. Owens, 854 F.2d 432, 435 (11lth
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Gir. 1988).

In United States v. Medved, 905 F.2d 935, 940-941 (6th Cir. 1990),

petition for ©cert. filed, No. 90- 6566 (Dec. 19, 1990), the Sixth
Circuit upheld instructions telling the jury to consider al | t he
evi dence, not just the expert testinmony, in determning if the defense
had been established.

See generally Fifth Circuit Instruction 1.33, Eighth Circuit
I nstruction 9.083, Ninth Circuit Instruction 6.03, El eventh Circuit

Special Instruction 11 and Federal Judicial Center Instruction 55.
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6. 05

Coerci on or Duress

(1) One of the questions in this case is whether the defendant

was coerced, or forced, to conmt the crine.

(2) Coercion can excuse a crine, but only if the defendant

reasonably feared that he [or others] would imediately be killed or

seriously hurt if he did not comrt the crinme, and there was no

reasonabl e way for him[or the others] to escape.

(3) The government has the burden of proving that the defendant

was not coerced. For you to find the defendant guilty, the governnent

must prove that his fear was unreasonable. In other words, the

government nust prove that it was not reasonable for him to think that

committing the crime was the only way to save hinself [or the others]

from death or serious bodily harm Unl ess the government proves this

beyond a reasonabl e doubt, you must find himnot guilty.
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USE NOTE: The bracketed |anguage in paragraphs (2) and (3) should be
included when there is evidence that the threats were
directed at soneone other than the defendant.
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COW TTEE COMVENTARY 6. 05

A defense of duress or <coercion requires an immediate threat of
death or serious bodily harm which forces the defendant to commt the

crim nal act, and the situation nmust be one in which there was no

opportunity to avoid the danger. United States v. Canpbell, 675 F.2d
815, 820-21 (6th Cir.), cert. denied, 459 U S. 850 (1982). The threat
of death or serious bodily harm nmay be a threat against another. I'n

United States v. Garner, 529 F.2d 962, 969-70 (6th Cir.), cert. denied,

429 U. S 850 (1976), a coercion instruction was required when a
def endant all eged that she conmmitted the illegal acts because of
anonynous threats agai nst her daughter.

A prelimnary burden is placed on the defendant to introduce facts
sufficient to trigger ~consideration of the defense by way of an
i nstruction. Even when the supporting evidence is weak or of doubtful

credibility, its presence requires an instruction. United States v.

Garner, supra, 529 F.2d at 970. Once the instruction is triggered, the

burden is on the governnent to prove beyond a reasonable doubt the

absence of coercion. United States v. Canpbell, supra, 675 F.2d at

821.

In United States v. Mrtin, 740 F.2d 1352, 1361 (6th Cir. 1984),

the Sixth Circuit approved the foll owi ng coercion instruction:

"Coercion or conpulsion mmy provide a |egal
excuse for the crime charged in the indictnent.
To provide a |egal excuse for any crimnal
conduct, however, the conpulsion nust be present
and imrediate and of such a nature to induce a

wel | -founded fear of inpending death or serious
bodily injury. The alleged fact that a defendant
is told he wll suffer incarceration if he does

not engage in crimnal activity provides no |egal
excuse for committing a crine.”

In cases involving any justification-type defense to a charge of
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possession of a firearm by a felon, significant nodifications must be

made in this instruction. See United States . Si ngl et on, 902 F.2d

471, 472-473 (6th Cir.), cert. denied, 111 S.Ct. 196, 112 L.Ed.2d 158

(1990). See also United States v. Wlak, 923 F.2d 1193, 1198 (6th Cir.

1991) (proffered defense of tenporary innocent possession).
See generally Seventh Circuit Instruction 4.05, Eighth Circuit
Instruction 9.02, Ninth Circuit I nstruction 6.04, El eventh Circuit

Special Instruction 12 and Federal Judicial Center Instruction 56.
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6. 06

Sel f - Def ense

(1) One of the questions in this case is whether the defendant

acted in self-defense.

(2) A person is entitled to defend hinself against the immediate

use of wunlawful force. But the right to use force in self-defense is

limted to wusing only as nmuch force as reasonably appears to be

necessary under the circunstances.

(3) The government has the burden of proving that the defendant

did not act in self-defense. For you to find the defendant guilty, the

governnment nmust prove that it was not reasonable for him to think that

the force he used was necessary to defend hinself against an immediate

t hreat. Unl ess the governnent proves this beyond a reasonable doubt,

you mnust find himnot guilty.
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COW TTEE COMVENTARY 6. 06

As with nmpst affirmative defenses, once the defendant raises the

defense the governnment nust establish beyond a reasonable doubt that

the defendant's action was not in self-defense. Including a specific
statement of the burden of proof in a self-defense instruction is
preferable to relying on a general burden  of pr oof instruction

DeGroot v. United States, 78 F.2d 244 (9th Cir. 1935); United States v.

Corrigan, 548 F.2d 879 (10th Cir. 1977); United States v. Jackson, 569

F.2d 1003 (7th Cir.), cert. denied, 437 U S. 907 (1978).

Sixth Circuit decisions indicate that a defendant is limted in
using force in self-defense to those situations where there are
reasonabl e grounds for believing that such force is necessary under the

ci rcumst ances. See United States v. Guyon, 717 F.2d 1536, 1541 (6th

Cir. 1983), cert. denied, 465 U S. 1067 (1984).
See generally Seventh Circuit Instruction 4.01, Eighth Circuit

Instruction 9.04 and Ninth Circuit Instruction 6.05.
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7.01

I ntroduction

(D) That concludes the part of my instructions explaining the

elements of the crime [the defendant's position]. Next | will explain

some rules that you nmust wuse in considering sone of the testinony and

evi dence.

USE NOTE: The bracketed |anguage in the first sentence of paragraph
(1) should be used instead of the |anguage referring to the
elements of the crime when a defense has been explained or
a defense theory instruction has been given
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COW TTEE COMVENTARY 7.01

This instruction is a transitional one designed to be used as a
lead-in to the instructions explaining the rules for evaluating certain

evi dence.
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7.02A

Defendant's Failure to Testify

(D) A defendant has an absolute right not to testify [or present

evi dence] . The fact that he did not testify [or present any evidence]

cannot be considered by you in any way. Do not even discuss it in your

del i berati ons.

(2) Remenber that it is wup to the governnent to prove the

defendant guilty beyond a reasonable doubt. It is not up to the

def endant to prove that he is innocent.

USE NOTE: The better practice is not to give this instruction unless
the defendant requests it.

The bracketed |anguage in paragraph (1) should be included
when the defense has not presented any evi dence.

If there is nmore than one non-testifying defendant, and
some, but not all, the defendants request this instruction,
it should be given in general terms wthout wusing the
def endants' nanes.
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COWM TTEE COMMENTARY 7. 02A

This instruction is patterned after Federal Judicial Center
I nstruction 22.
The need for such an instruction in federal crimnal cases was

first noted in Bruno v. United States, 308 U.S. 287, 60 S. Ct. 198, 84

L. Ed. 257 (1939), in which a unaninmus court held that 18 U S. C. 83481
required such an instruction where the defendant requested it. In

Carter v. Kentucky, 450 U. S 288, 101 S. C. 1112, 67 L. Ed. 2d 241

(1981), the Court firmy based the right on the Fifth Anmendnment and
extended the requirenent to state crimnal prosecutions.

In Lakeside v. Oegon, 435 U S. 333, 98 S. Ct. 1091, 55 L. Ed. 2d

319 (1978), the Suprenme Court upheld the practice of a state trial
judge giving such an instruction over the defendant's objection that
the instruction would call attention to his failure to testify. The
Lakeside Court reasoned that the Fifth and Fourteenth Amendnents bar
only adverse coment on a defendant's failure to testify, and that "a
judge's instruction that the jury nust draw no adverse inferences of
any kind from the defendant's exercise of this privilege not to testify
is 'comment' of an entirely different order." 1d. at 339. Wiile it
may be permissible to give this instruction over the defendant's
objection, the better practice is not to give it unless it is requested

by the defendant.

Apparently, there are no Sixth Circuit opinions where, in a case
i nvol vi ng mul tiple def endant s, one def endant requests such an
instruction while another objects to it. However, following the

reasoning in Carter and Lakeside, it is clear that any such instruction

is not harnful to a co-defendant. See also United States v. Schroeder,
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433 F.2d 846, 851 (8th Cir. 1970), cert. denied, 401 U'S. 943 (1971);

Caton v. United States, 407 F.2d 367 (8th Cir.), cert. denied, 395 U S

984 (1969); United States v. Kelly, 349 F.2d 720, 768-69 (2nd Cir
1965), cert. denied, 384 U S. 947 (1966). The Comentary to Federa

Judicial Center Instruction 22 reconmends that if there is nore than
one non-testifying defendant and an instruction is requested by sone
but not all such defendants, it should be given in general terns

wi t hout the use of the defendants' nanes.

242



7.02B

Def endant's Testi nony

(1) You have heard the defendant testify. Earlier, | talked to

you about the "credibility" or the "believability" of the w tnesses.

And | suggested sonme things for you to consider in evaluating each

Wi tness's testinony.

(2) You should <consider those sane things in evaluating the

def endant's testinony.

USE NOTE: This instruction should be used when the defendant chooses
to testify.
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COWM TTEE COVMENTARY 7. 02B

This instruction is patterned after |anguage found in Devitt and
Bl ackmar Instruction 17.12. See also Seventh Circuit Instruction 1.02

and Ninth Circuit Instruction 3.07.
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7.03

Expert Testi nony

(1) You have heard the testinony of , an

expert w tness. An expert wtness has special know edge or experience

that allows the witness to give an opinion.

(2) You do not have to accept an expert's opinion. I n deciding

how nmuch weight to give it, you should consider the witness's

qual i fications and how he reached his concl usions.

(3) Remenmber that you alone decide how much of a wtness's

testinmony to believe, and how nmuch weight it deserves.
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COW TTEE COMVENTARY 7. 03

Under the Federal Rules of Evidence, an expert nmay testify in
order to assist the trier of fact to understand the evidence or
determine a fact in issue. Such testinony may be in the form of an
opi ni on. Fed. R of Evid. 702. The basic approach to opinion
testinony in the Federal Rules of Evidence is to allow it when it is
hel pful to the trier of fact. This includes opinions as to an ultimte
issue to be decided by the trier of Fact. Fed. R of Evid. 704.
However, expert testimbny as to wultimate issues wth respect to a
defendant's nental state or condition may not be introduced. Fed. R

of Evid. 704(b); United States v. Pickett, 604 F. Supp. 407 (S.D. Ohio

1985).

There is sonme question whether this instruction is necessary in
I'ight of the general instruction relating to the jury's role in
determining the weight and «credibility of wtnesses. However, all
circuits t hat have drafted pattern i nstructions and t he Feder al
Judi ci al Center include a special instruction such as this one on
expert testinony. See Fifth Circuit Instruction 1.18, Seventh Circuit
I nstruction 3. 27, Ei ghth Circuit I nstruction 4,10, Ni nt h Circuit
Instruction 4.16, Eleventh Circuit Basic Instruction 7 and Federal

Judi cial Center Instruction 27.
There is no case authority supporting the instruction in the Sixth

Circuit, but a simlar instruction was wupheld in United States .

Johnson, 575 F.2d 1347, 1361 (5th Cir. 1978), cert. denied, 440 U. S.

907 (1979).
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7.04

| npeachnment by Prior Inconsistent Statenent Not Under Gath

(1) You have heard the testinony of . You

have also heard that before this trial he mde a statement that may be

different fromhis testinony here in court.

(2) This earlier statement was brought to your attention only to
help you decide how believable his testinony was. You cannot use it as
proof of anything else. You can only use it as one way of evaluating

his testinony here in court.

USE NOTE: This instruction nust be given when a prior inconsistent
st at enent whi ch  does not fall Wi thin Fed. R. Evi d.
801(d) (1) (A has been adnitted.

| f sever al prior i nconsi stent statenents were adnmitted,
some for inpeachnent purposes and others as substantive
evidence, this instruction should identify which statenents
were offered for inpeachnment purposes.
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COW TTEE COMVENTARY 7. 04

The traditional view had been that a prior statement of a wtness

is hearsay if offered to prove the happening of natters asserted

t herei n. This did not preclude the wuse of the prior statenent to
i npeach the witness if the statement was i nconsi st ent with his
testi nony. Fed. R Evid. 801(d)(1)(A) carved out an exception where
the prior statenent was under oath in a judicial hearing or in a
deposi tion. Where a prior statenment does not fall within Fed. R Evid.

801(d)(1)(A), the jury nust be instructed that the statenment is offered

solely to inpeach the <credibility of the wtness. United States .

Harris, 523 F.2d 172, 175 (6th Cir. 1975); United States v. MDonald,

620 F.2d 559, 565 (5th Cir. 1980).

If during the course of the trial, several prior inconsistent
statements were adnmitted, sone for inpeachment purposes and others as
substantive evidence, then this instruction should be given wth the

court identifying the inpeaching statement or statenents.
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7. 05A

| npeachnment of Defendant by Prior Conviction

(1) You have heard that before this trial the defendant was

convicted of a crine.

(2) This wearlier conviction was brought to your attention only

as one way of helping you decide how believable his testinony was. You

cannot use it for any other purpose. It is not evidence that he is

guilty of the crime that he is on trial for now

USE NOTE: This instruction should not be given if evidence of other
crimes has been admitted to prove notive, opportunity,
intent or the like wunder Fed. R Evid. 404(b). | nst ead,
the jury should be specifically instructed on the purpose
for which the evidence was admitted. See Instruction 7.13.
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COWM TTEE COMMENTARY 7. 05A

Cenerally, evidence of a defendant's prior conviction is only

adm ssible to attack his credibility as a wtness. See Fed. R Evid.
609; United States v. Sims, 588 F.2d 1145, 1149 (6th Cir. 1978). The
defendant is entitled, wupon request, to an instruction limting the

jury's consideration of the conviction to the purpose for which it was

adm tted.

The defendant's commission of other crimes nay also be

to prove notive, opportunity, intent, and the Iike. See Fed.

404(b) . In such cases, this instruction should not be given.

the jury should be specifically instructed on the purpose for

evi dence may be considered. See Instruction 7.13.
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7.05B

| npeachnment of a Wtness O her Than

Def endant by Prior Conviction

(1) You have heard the testinmony of You
have al so heard that before this trial he was convicted of a crine.

(2) This wearlier conviction was brought to your attention only
as one way of helping you decide how believable his testinmny was. Do
not use it for any other purpose. It is not evidence of anything else.
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COWM TTEE COVMENTARY 7. 05B

This instruction is designed for use when a witness other than the
defendant is inpeached by a prior conviction. The instruction is
simlar to Federal Judicial Center Instruction 30 and N nth Circuit

I nstructi on 4. 08.
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7. 06A

Testi nony of an | nforner

(1) You have heard the testinony of . You
have al so heard that he received money [or
] from the gover nment in exchange

for providing information.

(2) The use of paid informants is comon and perm ssible. But

you should consider s testinobny with nor e

caution than the testinony of other wtnesses. Consi der whether his

testi nony may have been influenced by what the governnent gave him

(3) Do not convict the defendant based on the unsupported

testinony of such a witness, standing alone, unless you believe his

testi nony beyond a reasonabl e doubt.

USE NOTE: The bracketed |anguage in paragraph (1) should be used when
sonme consi deration other than noney has been given.

This instruction nay not be necessary if the informant's

testi nmony has been materially corroborated, or if an
acconplice cautionary instruction has been given.
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In On Lee v. United States, 343 U. S. 747, 757, 72 S. Ct. 967, 96

L. Ed. 1270 (1952), the Supreme Court said that to the extent an
informant's testinony raises serious questions of credibility, t he
defendant is entitled to have the issue submitted to the jury "wth
careful instructions."”

No cautionary instruction is required when there is no evidence

that the witness was an informant. See United States v. Vinson, 606

F.2d 149, 154 (6th Cir. 1979), cert. denied, 444 U S. 1074 (1980).
Less clear is whether an instruction is required if the wtness's

testimony has been nmaterially corroborated. In United States .

Giffin, 382 F.2d 823, 827-828 (6th Cir. 1967), the Sixth Circuit
indicated in dictum that even if corroborated, the better practice
would be to give a cautionary instruction. But subsequently, in United

States v. Vinson, supra, the Sixth Circuit rejected the argunent that

a cautionary instruction should have been given, in part on the ground
that the witness's testinmony had been wmaterially corroborated. Vi nson
also indicated that no instruction was required because the district
court had instructed the jury to treat the wtness's testinony wth
care because of evidence that he was an acconplice, and that this "had

the same cautionary effect” as iif +the court had given an informant

instruction. |d.
Instruction 7.06A does not wuse the term "informer" in order to
avoid pejorative |abeling. See United States v. Turner, 490 F. Supp.

583 (E.D. Mch. 1979), aff'd, 633 F.2d 219 (6th Cir. 1980), cert
denied, 450 U. S. 912 (1981). It is based on Fifth Circuit Instruction

1. 15 and Federal Judicial Center Instruction 24.
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7.06B

Testinmony of an Addict-Informer Under Grant of

I munity or Reduced Criminal Liability

(1) You have heard the testinony of . You

have also heard that he was using during the

time that he testified about, and that the governnent has prom sed him

that he wll not be prosecuted for [or will
] in exchange for his testinony against the

def endant .
(2) It is permssible for the government to mmke such a prom se.
But you shoul d consi der 's testi nmony

with nore caution than the testinmony of other w tnesses. An addict may

have a constant need for drugs, and for noney to buy drugs, and my

also have a greater fear of inprisonment because his supply of drugs

my be cut off. Think about these things and consider whether his
testimony may have been influenced by the governnment's pronise.
(3) Do not convict the defendant based on the unsupported
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testimony of such a wtness, standing alone, unless you believe his

testi nony beyond a reasonabl e doubt.

USE NOTE: The bracketed |anguage in paragraph (1) should be used when
some consideration other than an agreenent not to prosecute
has been given by the governnent.

Whether this instruction nmust be given nmay depend on the
particul ar circunmstances of the case.
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COWM TTEE COVMENTARY 7. 06B

The proposed instruction is a plain English version of t he

instruction approved in United States v. Hessling, 845 F.2d 617 (6th

Cir. 1988). Hessling approved the instruction but did not mandate its

use.

In United States v. Denpewlf, 817 F.2d 1318, 1321 (8th Cir.),

cert. deni ed, 484 U. S. 903 (1987), the Eighth Circuit noted four
factors that may meke  an addi ct-informer instruction unnecessary:
doubt as to whether the wtness was an addict; Cross-examni nation
concerning the wtness's addiction; corroboration of the testinony; and
an instruction alerting the jury that an infornmer's testinony should be
viewed with care. The Eighth Circuit said that there is no requirenment
that all four factors be present in order to elininate the need for the

i nstruction.
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7.07

Testinony of a Wtness Under Grant of Immunity or

Reduced Crimnal Liability

(1) You have heard the testinony of . You
have also heard that the governnent has promsed him that he wll not
be prosecut ed for  _ __ [or, wi ||

] in exchange for his testinony against

t he def endant.

(2) It is permssible for the government to make such a pronse.

But you shoul d consi der s testi mony

with nore caution than the testinmony of other witnesses. Consi der

whether his testimony may have been influenced by the governnent's

prom se.

(3) Do not convi ct the defendant based on the unsupported

testimony of such a wtness, standing alone, wunless vyou believe his

testi nony beyond a reasonabl e doubt.

USE NOTE: The bracketed |anguage in paragraph (1) should be used when
some consideration other than a pronise not to prosecute
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has been given by the governnent.

This instruction may not be necessary when the witness's
testi nony has been materially corroborated.
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This instruction is based on Fifth Circuit Instruction 1.15 and
Federal Judicial Center Instruction 24. Its purpose is to alert the
jury to potential credibility problens with wtnesses who have entered
into plea bargains in exchange for their testinony. Since the
rationale for this instruction is simlar to that for Instruction 7.06A

on the testimony of an infornmer, the limtations from United States v.

Vinson, 606 F.2d 149 (6th Cir. 1979), cert. denied, 444 U S. 1074
(1980), should apply. VWhere anple corroboration of the testinony

exists, the instruction may not be necessary.
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7.08

Testi mony of an Acconplice

(D) You have heard the testinmony of . You

have also heard that he was involved in the sanme crinme that t he

def endant is char ged with comitting. You shoul d consi der

S testi nony with nor e caution t han t he

testi nony of other witnesses.

(2) Do not convict the defendant based on the unsupported

testimony of such a wtness, standing alone, unless you believe his

testi nony beyond a reasonabl e doubt.

[(3) The fact t hat has

pl eaded guilty to a crime is not evidence that the defendant is guilty,

and you cannot consider this against the defendant in any way.]

USE NOTE: This instruction is not necessary if the jury has been
instructed to treat the wtness's testimobny wth caution
for other reasons.

Bracketed paragraph (3) should be included when the fact

that an acconplice has pleaded guilty has been brought to
the jury's attention.
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COW TTEE COMVENTARY 7. 08

The Federal Judicial Center did not believe it necessary to have

bot h an acconplice instruction and an i mmuni ty/ pl ea bargai n
instruction, and thus only included the |latter. The Seventh, Eighth
and Ninth Circuits include both. See Seventh Circuit Instructions 3.19

and 3.22, Eighth Circuit Instructions 4.04 and 4.05 and Ninth Circuit
Instructions 4.09 and 4. 11.

In United States v. Ailstock, 546 F.2d 1285, 1288 (6th Cir. 1976),

the Sixth Circuit held that an acconplice instruction alone adequately
cautioned the jury about the weight to be given an acconplice's
testimny, even though the acconplice had a plea bargain wth the
government and no plea bargain instruction had been given.

If the court thoroughly instructs the jury about evaluating the
witness's credibility, and cautions the jury to use care in considering
acconplice testinmobny, it is not an abuse of discretion to refuse any

additional instruction on perjured testinony. United States v. Frost,

914 F.2d 756, 766 (6th Cir. 1990).
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7.09

Character and Reputation of Defendant

(1) You have heard testinmony about the defendant's good
character. You should <consider this testinony, along wth all the
other evidence, in deciding if the government has proved beyond a

reasonabl e doubt that he committed the crime charged.
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COW TTEE COMVENTARY 7. 09

Some instruction on the defendant's good character is required if

supported by the evidence. See Edgington v. United States, 164 U S

361, 365-367, 17 S. C. 72, 41 L. Ed. 467 (1896). Accord United States

v. Huddleston, 811 F.2d 974, 977 (6th Cir. 1987). But there is
di sagreenent about whether the instruction nust say that good character
evi dence "standing alone" mmy create a reasonable doubt of guilt. See

Spangler v. United States, 487 U'S. 1224, 108 S. Ct. 2884, 101 L. Ed.

2d 918 (1988) (Wite, J. dissenting to denial of certiorari) (noting
di sagreenent).

O d Suprenme Court cases provide some support for the position that

"standing al one" | anguage my be appropriate, at | east in sone
ci rcunst ances. See Edai ngt on, supra, 164 u. S. at 366 ("The
ci rcunstances my be such that . . . good character . . . would alone

create a reasonable doubt."); Mchelson v. United States, 335 U.S. 469,

476, 69 S. Ct. 213, 93 L. Ed. 168 (1948) ("[Tlhis Court has held that
such testinmony alone, in sone circunstances, my be enough to raise a
reasonabl e doubt of gquilt and that in the federal courts a jury in a
proper case should be so instructed."). But recent decisions from
other circuits have questioned whether these <cases actually require
that "standi ng al one" | anguage be i ncl uded.

E.g., United States v. Burke, 781 F.2d 1234, 1240-1241 (7th Cir. 1985).

o all the officially sanctioned pattern federal i nstructions,
only the Federal Judicial Center still explicitly includes "standing
al one" | anguage. See Federal Judicial Center Instruction 51. But in

the acconpanying comentary, the Judicial Center concedes that it is
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"not clear that [such | anguage] is legally required."”

The Fifth and El event h Circuits i ncl ude | anguage that good

character evidence may give rise to a reasonable doubt, wthout any

explicit "standing alone" |I|anguage, and state that such evidence should
be considered "along with all the other evidence" in the case. See
Fifth Circuit Instruction 1.10 and Eleventh Circuit Special Instruction
8.

The Seventh Circuit formerly included "standing alone" |anguage

in its pattern instruction, see Seventh Circuit Instruction 3.15, but
Seventh Circuit decisions have since held that such | anguage is

m sl eading and not required. United States v. Burke, supra, 781 F.2d

at 1238-1242.

The Eighth and Ninth Circuits recommend that no "standing alone"
| anguage be included, and that any instruction sinply state that good
character evidence should be considered along wth all the other
evidence in the case. See the Comrittee Comments to Eighth Circuit
Instruction 4.03 and Ninth Circuit Instruction 4.05.

In Poliafico v. United States, 237 F.2d 97, 114 (6th Cir. 1956),

cert. deni ed, 352 u. S 1025 (1957), t he Si xth Circuit, wi t hout

extensive anal ysi s, rejected t he ar gunment t hat "standi ng al one"
| anguage shoul d have been i ncl uded in t he district court's
i nstructions. The Sixth Circuit characterized the instructions given,

which told the jury to consider the good character evidence along wth
all the other evidence in the case, as "proper," citing Edginton in
support.

In United States v. Huddleston, supra, 811 F.2d at 977, the Sixth

Circuit, again wthout extensive analysis, held that the district court

adequately met its responsibility to i nstruct on good character
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evidence by instructing the jury to consider such evidence along wth
al | the other evidence in determning whether the governnent had
sustained its burden of proving guilt beyond a reasonabl e doubt.

Based on Poliafico and Huddleston, the Commttee recommends that

no "standing alone" |language be included in the instruction. If such
| anguage is included, it should only be when special circunstances are
present. See for exanple United States v. MMirray, 656 F.2d 540, 551

(10th Cir. 1980) (good character evidence was the only evidence offered

by the defense). But see United States v. Burke, supra, 781 F.2d at

1242 (criticizing "standing al one" |anguage even in such cases).
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7.10

Age of Wt ness

(1) You have heard the testinmony of

a young Wwitness. No witness 1is disqualified just because of age.

There is no precise age that deternmines whether a witness may testify.

Wth any w tness, young or old, you should consider not only age, but

also the witness's intelligence and experience, and whether the wtness

understands the duty to tell the truth and the difference between truth

and fal sehood.
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COW TTEE COMVENTARY 7. 10

Under Fed. R Evid. 601 there is no specific age requirenment for
the conpetency of wtnesses. Cenerally, a child witness is considered
conpet ent if the judge finds that the <child <can understand the
difference between truth and falsehood and is aware of his or her

duty
to tell the truth. VWheel er v. United States 159 U S. 523, 16 S. Ct.

93, 40 L. Ed. 244 (1895).
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7.11

Identification Testinony

(D) You have heard the testinmony of ., who
has identified the def endant as the person who
You shoul d careful ly

consi der whether this identification was accurate and reliable.

(2) In deciding this, you should especially consider if the

witness had a good opportunity to see the person at that tinme. For

exanple, consider how long the wtness had to see the person, and the

visibility, and the distance, and whether the wtness had known or seen

t he person before.

[(3) You should also consider the circunmstances of the earlier

identification that occurred outside of court. For exanple, consider

how that earlier identification was conducted, and how nuch time passed

after the alleged crinme before the identification was made. ]

(4) Consider all these things carefully in determning whether

the identification was accurate and reli able.

(5) Remenber that the government has the burden of proving beyond
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a reasonable doubt that the defendant was the person who committed the

crime charged.

USE NOTE:

This instruction should be given when the identification
has become an issue because of Ilack of corroboration, or
limted opportunity for observation, or when the wtness's
menory has faded by the tinme of trial

Bracketed paragraph (3) should be included when evidence of
an out-of-court identification has been admnitted.
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COVM TTEE COMMVENTARY 7.11

The testinony of a single eyewitness is sufficient to take a

crimnal case to the jury. However, courts have recognized that there
is a seri ous possibility of nm st ake i nher ent in uncor robor at ed
identification testinony. United States v. ONeal, 496 F.2d 368 (6th
Cir. 1974). In cases where identification is a key issue, courts have

required an instruction that enphasizes the need for finding that the
circunstances of the identification are convincing beyond reasonable
doubt .

The leading case is United States v. Telfaire, 469 F.2d 552 (D.C

Cir. 1972). Telfaire set out a nodel instruction in an appendix which
enphasi zed: (1) the capacity and opportunity of the witness to observe
reliably the offender; (2) the question whether the identification was
the product of the wtness's own recollection; (3) the inconsistent
identification made by the sanme witness; and (4) the credibility of the
Wi t ness. ld. at 558-59. The Telfaire type instruction has been

adopted by the Sixth Circuit, United States v. Scott, 578 F.2d 1186,

1191 (6th Cir.), <cert. denied, 439 US. 870 (1978), as well as the

Ei ghth, Seventh, and Fourth Circuits, United States v. Roundtree, 527

F.2d 16, 19 (8th Cir. 1975), cert. denied, 424 U S. 923 (1976); United

States v. Hodges, 515 F.2d 650, 652-53 (7th Cir. 1973; United States wv.

Holley, 502 F.2d 273, 275 (4th Cir. 1974). A similar instruction was
adopted by the Third Circuit before Telfaire. United States v. Barber,
442 F.2d 517, 528 (3rd Cir.), cert. denied, 404 U S. 958 (1971). The
Ninth Circuit recomends that no such instruction be given. See

Committee Comment to Ninth Circuit Instruction 4.13.

The instruction should be given when the identification has becone
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an issue because of lack of corroboration or limted opportunity for
observation, or where the wtness's nenmory has faded by the tinme of

trial. United States v. Scott, supra, 578 F.2d at 1191.

This instruction is a modification of +the Telfaire instruction.
It is simlar to Seventh Circuit Instruction 3.06.
See also Fifth Circuit Instruction 1.29, Eighth Circuit I nstruction

4.08 and Federal Judicial Center Instruction 35.
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7.12

Summaries Not Admitted in Evidence

(D) You have seen sone charts and sunmaries that may help explain

the evidence. That is their only purpose, to help explain the

evi dence. They are not thensel ves evidence or proof of any facts.
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COVM TTEE COMMVENTARY 7.12

This instruction should be used when charts and sunmaries are not
received into evidence, but are wused for denpbnstrative purposes. To
avoid the charts and sumuaries from taking on a life of their own as
evi dence, the court nust examine them to determine that everything they
contain is supported by the evidence, and the jury mnust be instructed
that they are not evidence but only an aid in evaluating the evidence.

United States v. Scales, 594 F.2d 558 (6th Cir.), cert. denied, 441

U S. 946 (1979).

In United States v. Bartone, 400 F.2d 459 (6th Cir. 1968), cert.

denied, 393 U S. 1027 (1969), the Sixth Circuit indicated that the jury
should also be cautioned that the summries have no significance if the

underlying evidence is not believed.
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7.13

O her Acts of Defendant

(1) You have heard testinony that the defendant comitted some
acts other than the ones charged in the indictnent.

(2) You cannot consider this testinmbny as evidence that the
defendant conmitted the crime that he is on trial for now | nst ead,
you can only consider it in deci ding whet her

Do not consider it for any other

pur pose.
(3) Renmenber that the defendant is on trial here only for

, not for the other acts. Do not

return a guilty verdict unless the government proves the crine charged

beyond a reasonabl e doubt.

USE NOTE: This instruction should be wused when evidence of other
crimes has been adnmitted to prove notive, opportunity,
intent or the like under Fed. R Evid. 404(b).
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COW TTEE COMVENTARY 7. 13

Fed. R Evid. 404(b) provides:

"Evidence of other crinmes, wongs, or acts is
not admissible to prove the character of a person
in order to show action in conformty therewth.

It my, however, be adm ssi bl e for ot her
purposes, such as proof of notive, opportunity,
i ntent, preparation, pl an, know edge, i dentity,

or absence of m stake or accident."

The threshold inquiry the trial court nmust nake before admtting

evidence under Rule 404(b) is whether such evidence is "probative of a

material issue other than character."” Huddel ston v. United States, 485
US 681, 686, 108 S. Ct. 1496, 99 L. Ed. 2d 771 (1988). In so doing,
the court necessarily assesses whether the evidence is relevant and, if

so, whether the probative value 1is substantially outweighed by its
potential for unfair prejudice under Fed. R Evid. 403.

Once the evidence of other crinmes has been admtted under Rule

404(b), it becomes i nportant for the court to caution the jury
regarding the reasons for its adm ssion. United States v. Sinms, 430
F.2d 1089 (6th Cir. 1970). However, if no Ilimting instruction is
requested by the defendant, the failure of the court to give an
instruction wll not necessarily result in reversible error. Uni t ed

States v. Yopp, 577 F.2d 362 (6th Cir. 1978) (but noting that it would

have been better practice for the court to give the instruction sua

sponte).

| f an instruction is given, it is inmportant that the court
carefully inform the jury about the Ilimted purpose for which the
evidence is admitted. This should include an explanation of what
evidence was adnitted and for what I|inted purpose. In United States

v. Ains Back, 588 F.2d 1283, 1287 (9th Cir. 1979), the Ninth Circuit

reversed a conviction when a cautionary instruction had been given but
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the trial court did not state the specific purpose for admtting the
evi dence. An inmproper limting instruction my have the effect of

enhancing the prejudicial effect of the testinony. 1d.

277



7.

14

to the specific kinds of evi

278

Fl i ght, Conceal nent of Evidence, Fal se Excul patory Statenents
(D) You have heard testinony that after the crine was supposed
to have been commi tted, t he def endant
(2) If you believe that the defendant
, then you my consider this conduct, along
with all the other evidence, in deciding whether the government has
proved beyond a reasonable doubt that he committed the crinme charged.
This conduct nmay indicate that he thought he was guilty and was trying
to avoid punishment. On the other hand, sonetines an innocent person
may to avoi d bei ng
arrested, or for sonme other innocent reason
USE NOTE: The |language in paragraphs (1) and (2) should be tailored

dence in the particular case.



COVM TTEE COMMENTARY 7. 14

Certain actions of a defendant after the comm ssion of the charged
crime are deemed relevant to show guilt through consciousness of guilt.

This includes evidence of flight, United States v. Touchstone, 726 F.2d

1116, 1119 (6th Cir. 1984); United States v. Rowan, 518 F.2d 685, 691

(6th Cir.), cert. deni ed, 423 U S. 949 (1975), fal se excul patory

statements, Stanley v. United States, 245 F.2d 427 (6th Cir. 1957), and

conceal mnent or fabrication of evidence, United States v. Mendez-Otiz,

810 F.2d 76, 79 (6th Cir. 1986), cert. denied, 480 U S. 922 (1987);

United States . Fr anks, 511 F.2d 25, 36 (6th Cir. 1975). The

rel evance of such evidence depends on a series of inferences. For
exanple, the relevancy of evidence of flight depends on being able to
draw three inferences: (1) from the defendant's behavior to flight;
(2) from flight to consciousness of gquilt; and (3) from consciousness
of guilt <concerning the crime charged to actual guilt of the crine
char ged.

Sonme courts have questioned the reliability of this chain of
inferences, focusing on the anbiguity of the behavior. Mller .

United States, 320 F.2d 767, 771 (D.C. Cir. 1963). The Suprene Court

has expressed its lack of <confidence in the probative value of flight

evi dence. In Wong Sun v. United States, 371 U.S. 471, 483 n. 10, 83 S.

Ct. 407, 9 L. Ed. 2d 441 (1963), the Court noted that

"we have consistently doubted the probative value
in crimnal trials of evidence that the accused
fled the scene of an actual or supposed crine.
In Alberty v. United States, 162 U S. 499, 16 S.
Ct. 864, 40 L. Ed. 1051 (1895), this court said:
... it is not wuniversally true that a man, who
is conscious that he has done a wong, wll
pursue a certain course not in harnmony wth the
conduct of a nman who is conscious of having done
an act which is innocent, right and proper, since
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it is a mtter of common know edge that nmen who
are entirely innocent do sometines fly from the

scene of a crinme t hrough f ear of bei ng
apprehended as the guilty parties, or from an
unwi I I i ngness to appear as W tnesses. Nor is it
true as an accepted axiom of <crimnal law that

the wicked flee when no nman pursueth, but the
ri ghteous are as bold as a lion'."

The adnmission of the evidence is particularly troublesone when the
weak probative value is balanced against its potential prejudice. One
conment at or has noted that "one is forced to wonder whether the
evidence is not directed to punishing the 'w cked" generally rather
than resolving the issue of guilt of the offense charged.” Mc Cor i ck,
Evi dence, 8271, at 803 (1984).

Despite these reservations, the Sixth Circuit has held that
evi dence  of flight is admissible even though the flight was  not
i mediately after the commission of the crine or after the defendant is

accused of the crine. Touchstone, supra, 726 F.2d at 1119-1120. I'n

that case the court explicitly approved the follow ng instruction:

"The intentional flight or concealnment of a
defendant is not of course sufficient in itself
to establish his qguilt; but is a fact which, if
proved, my be considered by the jury in the
light of all other evidence in the case, in

determining guilt or innocence."” ld.at n. 6.
Spoliation of evidence 1is admssible to show consciousness of
guilt. The fact that a defendant attenpts to fabricate or conceal
evi dence indicates a consciousness that his case is weak and from that

the defendant's gqguilt nmay be inferred. United States v. Mendez-Otiz,

810 F.2d 76, 79 (6th Cir. 1986), <cert. denied, 480 U S. 922 (1987);

United States v. Franks, 511 F.2d 25, 36 (6th Cir.), cert. denied, 422

U S. 1042 (1975). It has been held to be reversible error for the
court to instruct that such evidence might be considered evidence of

guilt rather than evidence of "consciousness of guilt." As with all
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consciousness of guilt evidence, there is sonme dispute as to its
adm ssability. See Winstein's Evidence, Section 401[10].

The Fifth, Seventh, N nth and Eleventh Circuits either do not
i ncl ude any consci ousness of guilt i nstructions, or specifically

recommend that these matters be left to argument and that no such

i nstructions be given. See the Committee Coments to Seventh Circuit
Instruction 3.05 and Ninth Circuit Instruction 4.03. The Eighth
Circuit i ncl udes i nstructions on conceal nent, destruction or
fabrication of evidence, influencing a wtness's testimony and false
excul patory statements. See Eighth Circuit Instructions 4.09 and 4.15
The Feder al Judi ci al Cent er i ncl udes a gener al i nstruction on
"Def endant's I ncrimnating Actions After t he Crinme." See Feder a
Judi ci al Cent er I nstruction 43. But t he Committee Comment ary
recommends that it should not be given in npst cases, and that

generally these matters should be left to argunment by counsel
Based on Sixth Circuit authority, the Committee recommends one
generic instruction for all consciousness of guilt situations which can

be nodified as circunstances dictate.
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7.15

Silence in the Face of Accusation

(1) You have heard testinony that the defendant was accused of

the crime and that he said nothing in response.

(2) If you believe that the defendant heard this accusation and
understood it, then you may consider his silence, along with all the
ot her evidence, in deciding whether the governnent has proved beyond a
reasonabl e doubt that he conmtted the crime charged. His silence my
be significant. On the other hand, sonetimes an innocent person may

not respond to such an accusation for sone innocent reason.

USE NOTE: This instruction should not be given if t he def endant
remai ned silent followi ng Mranda warni ngs.
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The prosecution is generally permtted to prove that a defendant
has adopted the statenment of another. This adoption may be nmnifested
by silence when an accusatory statement is nade in the defendant's
presence and hearing, and he understands and has an opportunity to deny
it. McCor mi ck, Evi dence, §270, at 800- 80l . See also Heller

Admi ssi ons by Acqui escence, 15 U Manm L. Rev. 161 (1960).

Before admitting the admssion by silence, the trial judge nust
determ ne whether the statement was such that, under the circunstances,
an innocent defendant would normally be induced to respond. The jury
then decides, wth proper instructions from the court, whether in the
cont ext of t he surroundi ng facts, t he def endant actual ly heard,

understood, and acquiesced in the statenent. United States v. Moore,

522 F.2d 1068, 1075-76 (9th Cir. 1975), «cert. denied, 423 U.S. 1049
(1976) .
Vari ous consi derations rai se doubt s about t he propriety of

permtting the introduction of statenents adopted by silence by the

def endant when an accusation is made by the police. In addition to the
i nherently anbiguous nature of the inference itself, silence by the
def endant may be nmotivated by various other factors including his
privilege against self-incrimnation. In Doyle v. Ohio, 426 U.S. 610,

96 S. Ct. 2240, 49 L. Ed. 2d 91 (1976), the Supreme Court held that it
violates due process to use a defendant's silence after he has received
Mranda warnings to inmpeach an exculpatory story given for the first
time at trial. Cbviously, once the Mranda warnings have been given
advising the defendant of his right to remin silent, the defendant's

failure to speak may not be considered an adni ssion. United States .
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McKi nney, 379 F.2d 259 (6th Cir. 1967); MCarthy v. United States, 25

F.2d 298 (6th Cir. 1928). However, testinmony by a government witness
that a defendant had been advised of his Mranda rights, wth no
subsequent testi nony concer ni ng t he def endant's failure to meke
statements, does not constitute inproper conment on the right to remain

silent. United States v. Whitley, 734 F.2d 1129 (6th Cir. 1984).
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7.16

Possessi on of Recently Stolen Property

(1) You have heard testinmony that the defendant had possession

of sonme property that was recently stolen.

(2) If you believe that the defendant had possession of this

property, you mmy consider this, along with all the other evidence, in

deciding whether the defendant knew that the property was stolen [or

stole the property]. But the longer the period of tine between the

t heft and his possession, the less weight you should give this

evi dence.

(3) You do not have to draw any conclusion from the defendant's
possession of the property. You may still have a reasonable doubt
based on all the other evidence. Remenber that the burden is always on

the government to prove beyond a reasonable doubt that the defendant

committed the crinme charged.

USE NOTE: The bracketed I|anguage in paragraph (2) should be used when
the governnent is attenpting to prove in the alternative
that the defendant either possesed the property know ng that
it was stolen, or stole the property.
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In Barnes v. United States, 412 U S. 837, 843, 93 S. Ct. 2357,

37 L. Ed. 2d 380 (1973), the Suprenme Court noted that "[f]or centuries
courts have instructed juries that an inference of guilty know edge may
be drawn from the fact of unexplained possession of stolen goods.” The
inference is only possible where the accused is found in exclusive
possessi on  of property recently stolen and the possession is not

ot herwi se expl ai ned. Pendergrast v. United States, 416 F.2d 776, cert.

denied, 395 U. S. 926 (1969).

How far the inference my be taken is sonmewhat in question. In
Barnes, the prosecution was for the possession of checks, and the
inference only extended to the know edge of the defendant that they
were stolen. However, some courts have extended the inference, when
conbined with the other evidence in the case, from possession of stolen

goods to the theft itself. United States v. Carter, 522 F.2d 666, 679

(D.C. Cir. 1975); United States v. Johnson, 433 F.2d 1160 (D.C. Cir.

1970).

In United States v. Jennewein, 580 F.2d 915 (6th Cir. 1978), the

Sixth Circuit initially reversed an interstate theft conviction because
the district court had given an instruction that authorized the jury to
infer that the defendant had participated in the theft based on his
possession of recently stolen property. The panel said that "[n]either
Barnes nor any other authority ~cited or di scovered justifies the
additional inference that would pernmt the finder of fact to conclude
that the possessor of stolen property by virtue of such possession may
be deemed to have participated in its theft." But on rehearing, the

Sixth Circuit vacated 1its initial decision and upheld the district
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court's instruction, stating that the instruction "did not msstate the

law." United States v. Jennewein, 590 F.2d 191, 192 (6th Cir. 1978).

The

Pender gr ast

instruction approved and reprinted by the D C

Circuit in

v. United States, supra, 416 F.2d at 790, clearly extends

the inference to the theft or robbery itself:

"In weighing the evidence adduced at this trial,
you may consider the «circunmstance, iif you find
that it is established beyond a reasonable doubt,
that the defendant had the exclusive possession

of property specified in the [__ count of
the] indictnment, recently after that property was
stolen in the robbery alleged therein. You are

not required to draw any conclusion from that
ci rcunst ance, but you are permtted to infer,

from the def endant's unexpl ai ned or
unsati sfactorily expl ai ned possessi on of t he
recently stolen property, that the defendant is
guilty of the offense, if in vyour judgnent such

an inference is warranted by the evidence as a
whol e.

The def endant's possessi on of the recently
stolen property does not shift the burden of

pr oof . The burden is always upon the Governnent
to prove beyond a reasonabl e doubt every
essenti al el ement of an of f ense bef ore t he
defendant nay be found guilty of that offense.
Before you my draw any inference from the
def endant' s unexpl ai ned or unsatisfactorily
expl ai ned possession of property stolen in the
robbery charged in the [__ _~  count of t he]
i ndi ct ment, you nmust first find t hat t he

Governnment has proved beyond a reasonable doubt
every essential elenment of that offense, and as
to those elenents | have already instructed you.
If you should find that the Governnent has proved
beyond a reasonable doubt every essential elenment
of that offense, the defendant's wunexplained or
unsati sfactorily expl ai ned possessi on of t he
recently stolen property is a circunstance from
which you may find, by the process of inference,
that the defendant was the person J[one of the
per sons] who stole it. In short, if t he
Government has proved beyond a reasonable doubt
every essential element of the offense of robbery
charged in this <case, then, but only then, the
def endant' s unexpl ai ned or unsati sfactorily
expl ai ned possession of property stolen in that
robbery permts you to infer that the defendant
was t he robber [one of the robbers].
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The wor d ‘recently,"’ as used in t hese
instructions, is a relative term and it has no
fixed meani ng. VWhet her property may be
considered as recently stolen depends wupon al
t he facts and circunst ances shown by t he

evi dence. The longer the period of tinme since
the theft of the property, the nore doubtful
becomes the inference which nmy reasonably be

drawmn from its unexplained or unsatisfactorily
expl ai ned possessi on

In consi deri ng whet her t he def endant' s
possession of the recently stolen property has
been satisfactorily explained, you nust bear in

mnd that the defendant is not required to [take
the witness stand or] furnish an explanation.
Hi s possession may be satisfactorily explained by
ot her circumst ances shown by t he evi dence
i ndependently of any testinmony by the defendant
hi msel f. And even t hough t he def endant' s
possessi on of the recently stolen property is
unexplained or is not satisfactorily explained,
you cannot draw the inference under consideration
if on the evidence as a whole vyou have a
reasonabl e doubt as to his guilt.

It is excl usi vely within your provi nce to
determne (a) whether property specified in the
[ count of the] indictnment was stolen in the
robbery alleged and, if so, (b) whether while
recently stol en it was in t he excl usive
possessi on  of the defendant and, if so, (c)
whet her the possession of the property has been
satisfactorily expl ai ned, and (d) whet her t he

evidence as a whole warrants any such inference.

I f you should find that the Governnent has
proved beyond a reasonable doubt every essentia
el ement of the offense of robbery charged in the
[ count of the] indictnent, and that property
specified in the [____ count of the] indictnent
was stolen as alleged, and that, while recently
stolen, it was in the exclusive possession of the
def endant, you mmy draw, but you are not required
to draw, from these circunstances the inference
that the defendant 1is guilty of the offense of

robbery charged in the [____  count of t he]
i ndictment, wunless his possession of the property
is satisfactorily expl ai ned by ot her

ci rcunst ances shown by the evidence, or wunless on
the evidence as a whole you have a reasonable
doubt as to his guilt.

I f you should find that the Governnent has
failed to prove beyond a reasonable doubt every

288



essenti al el enent of the offense of robbery
charged in the [__ count of the] indictment;

or if you should find that the Government has
failed to prove beyond a reasonable doubt that

property specified in the [___ count of the]
indictment was in the exclusive possession of the
def endant whi | e recently st ol en; or if t he

defendant's possession of the stolen property is
satisfactorily explained by other ci rcunst ances
shown by the evidence; or if, on the evidence as
a whole, you have a reasonable doubt as to the
defendant's guilt; then, in any one or nore of
these events, you nust find the defendant not
guilty of the offense of robbery charged in the
[ count of the] indictnent."
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7.17

Transcriptions of Tape Recordi ngs

(D) You have heard sone tape recordings that were received in

evi dence, and you were given sone witten transcripts of the tapes.

(2) Keep in mnd that the transcripts are not evidence. They

were given to you only as a guide to help you follow what was being

sai d. The tapes thenselves are the evidence. If you noticed any

di fferences between what you heard on the tapes and what you read in

the transcripts, you nust rely on what you heard, not what you read.

And if you could not hear or understand certain parts of the tapes, you

nmust ignore the transcripts as far as those parts are concerned.
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COVM TTEE COMMVENTARY 7.17

Tape recordi ngs are generally adm ssi bl e unl ess t he

i nconprehensi ble portions of the tapes are so substantial as to render

the recordings as a whole untrustworthy. United States v. Terry, 729
F.2d 1063, 1068 (6th Cir. 1984). The decision to admit tape recordings
into evidence rests with the trial court. United States v. Vinson, 606
F.2d 149 (6th Cir. 1979), cert. denied, 444 U S. 1074 (1980). Such

tapes nust be authentic, accurate, trustworthy and sufficiently audible
and conprehensible for the jury to consider the contents. See United

States v. Robinson, 707 F.2d 872, 876 (6th Cir. 1983).

When a recording is admssible, an accurate transcript of the
recording nmay be provided, in the trial «court's discretion, for the
jury to use while the recording is played, so that the jury may follow

the recording nore easily. See United States v. Robinson, supra, 707

F.2d at 876. But the Sixth Circuit has expressed a clear preference
that a transcript not be submitted to the jury wunless the parties

stipulate to its accuracy. I d. See also United States v. Vinson

supra, 606 F.2d at 155.

In the absence of a stipulation, the transcriber should verify
that he or she has listened to the tape and accurately transcribed its
content, and the court should make an independent determ nation of
accuracy by conparing the transcript against the tape and directing the

deletion of the wunreliable portion of the transcript. United States v.

Robi nson, supra, 707 F.2d at 879.

Anot her option, but the |east preferred, is to submt t wo
transcripts to the jury, one from the government and one from the

def ense. See United States v. Martin, 920 F.2d 393, 396 (6th Cir
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1990) . But this has been held to be prejudicial error requiring

reversal if the tape is significantly inaudible, even if a cautionary
instruction is given. United States v. Robinson, supra, 707 F.2d at
879.
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7.18

Separ at e Consi derati on--Evi dence

Admitted Agai nst Certain Defendants Only

(1) You have heard testinmony from
t hat
(2) You can only consi der this testi mony agai nst
in deciding whether the governnent
has proved him guilty. You cannot consider it in any way against any

of the ot her defendants.
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COVM TTEE COMVENTARY 7.18

Thi s i nstruction is nodel ed after Feder al Judi ci al Cent er
I nstruction 19. It is desi gned to suppl enent any md-trial
instructions given when evidence admissible against only one defendant

is introduced.
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7.19

Judi cial Notice

(D) I have deci ded to accept as proved t he fact t hat
, even t hough no evi dence was
presented on this point. You may accept this fact as true, but you are

not required to do so.
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COW TTEE COMVENTARY 7. 19

This instruction is based on N nth Circuit Instruction 2.05, and
on Fed. R Evid. 201(9). It should be given whenever the court has

taken judicial notice of a fact.
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8.01

I nt roducti on

(D) That concludes the part of my instructions explaining the

rules for considering some of the testinobny and evidence. Now let ne

finish up by explaining some things about your deliberations in the

jury room and your possible verdicts.

(2) The first thing that you should do in the jury room is choose

sonmeone to be your foreperson. This person wll help to guide vyour

di scussions, and will speak for you here in court.

(3) Once you start deliberating, do not talk to the jury officer,

or to me, or to anyone else except each other about the case. If you

have any questions or nessages, you nust wite them down on a piece of

paper, sign them and then give them to the jury officer. The officer

will give them to ne, and | will respond as soon as | can. I may have

to talk to the lawyers about what you have asked, so it may take ne

some time to get back to you. Any questions or nessages nornmally

shoul d be sent to ne through your foreperson
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[(4) If you want to see any of the exhibits that were adnmtted
in evidence, you my send ne a nessage, and those exhibits wll be

provi ded to you.]

(5) One nore thing about nessages. Do not ever wite down or
tell anyone how you stand on your votes. For exanple, do not wite
dowmn or tell anyone that you are split 6-6, or 8-4, or whatever your

vot e happens to be. That should stay secret until you are finished.

USE NOTE: Bracketed paragraph (4) should be included if the exhibits
are not being submitted to the jury except upon request.
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COVM TTEE COMIVENTARY 8. 01

This proposed instruction covers sone mscellaneous concepts such
as selection of a foreperson, communications wth the court and not
di scl osi ng numneri cal di vi si ons t hat are comonl y i ncl uded in
instructions on the jury's deliberations. See for example Fifth

Circuit Instruction 12A.

In sone districts all exhibits are routinely submitted to the jury
when deliberations begin. In other districts exhibits are not provided
unless the jury asks for them Bracketed paragraph (4) should be wused

when the exhibits are not provided unless the jury nakes a request.
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8.02

Experinents, Research and I nvestigation

(D) Remenmber that you nmust make your decision based only on the

evidence that you saw and heard here in court. Do not try to gather

any information about the case on your own while you are deliberating.

(2) For exanple, do not conduct any experinments inside or outside

the jury room do not bring any books, like a dictionary, or anything

else with you to help you wth your deliberations; do not conduct any

i ndependent research, reading or investigation about the case; and do

not visit any of the places that were nentioned during the trial

(3) Make vyour decision based only on the evidence that you saw

and heard here in court.
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COW TTEE COMVENTARY 8. 02

The purpose of this instruction is to caution the jurors that they

nmust not attenpt to gather any information about the case on their own

during their deliberations. It is based on Ilanguage comonly included
in the court's prelimnary instructions to the jury. See for exanmple
Ninth Circuit Instruction 1.08, Federal Judicial Center Instruction 1

and Saltzberg and Perlman Instruction 1.19.
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8.03

Unani nobus Verdi ct

(D) Your verdict, whether it is guilty or not guilty, must be

unani nous.

(2) To find the defendant guilty, every one of you nust agree

that the governnent has overcone the presunption of innocence wth

evi dence that proves his guilt beyond a reasonabl e doubt.

(3) To find him not guilty, every one of you nust agree that the

governnment has failed to convince you beyond a reasonabl e doubt.

(4) Either way, gquilty or not guilty, vyour verdict nust be

unani nous.
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COVM TTEE COMVENTARY 8. 03

Fed. R Crim P. 31(a) mandates that jury verdicts in federa
crim nal trials "shall be unani nous." This also appears to be
constitutionally required. See Johnson . Loui siana, 406 U S. 356
366-403, 92 S . 1620, 32 L. EJ. 2d 152 (1972) (five justices
indicate in dicta that the Sixth Amendnent requires unaninous verdicts
in federal crimnal trials).

None of the circuits that have drafted pattern instructions treat
t he unanimty requi r enent as a distinct concept in a separate
i nstruction. G ven the inportance of this concept, the Committee
believes that a separate instruction is appropriate.

Most instructions nmke no attenpt to specifically relate the
unanimty requirement to the requirenent of proof beyond a reasonable
doubt . Gven the inportance of the reasonable doubt requirenent, the
Committee believes that the jurors should be specifically instructed on

this point. As characterized by the Supreme Court in In re Wnship,

397 U S. 358, 363-364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970), the

reasonabl e doubt standard plays a "vital"™ role in our crimnal justice
system It is a "prime instrument” for reducing the risk of an
erroneous conviction. And it perforns the "indispensable" function of
"inmpress[ing] . . . the trier of fact [with] the necessity of reaching

a subjective state of certitude [on] the facts in issue.”

Four of the five circuits that have drafted pattern instructions,

and the Federal Judicial Center, briefly nention that a not guilty
verdict nust also be unaninous. See Seventh Circuit Instruction 7.06,
Ei ghth Circuit I nstruction 3.12, Ni nt h Circuit I nstruction 7.01
El eventh Circuit Basi c Instruction 11 and Federal Judi ci al Cent er
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Instruction 9. Typical is Ninth Circuit Instruction 7.01 which states,
"Your verdict, whether guilty or not guilty, nust be unaninous."” Thi s
instruction attenpts to nmke this point clearer, to avoid any possible

conf usi on.
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8. 03A

Unanimty of Theory

(D One nore point about the requirement that your verdict nust
be unani nous. Count ~ of the indictment accuses the defendant of
committing the crine of in either one of
t wo di fferent ways. The first is t hat he

The second is t hat he

(2) The governnent does not have to prove both of these for you

to return a guilty verdict on this charge. Proof beyond a reasonable
doubt of one or the other is enough. But in order to return a gquilty
verdict, all twelve of you nust agree that the sanme one has been
proved. Al | of you nmust agr ee t hat t he def endant
O all of you nust agree that he

USE NOTE: This instruction should be used when the alternative nmeans
specified in the indictnent are conceptually separate and

distinct, and there are special ci rcunstances creating a

genuine risk that a conviction my occur as a result of
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different jurors concluding that the defendant conmmitted
di fferent acts.
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COW TTEE COVIVENTARY 8. 03A

Fed. R Crim P. 7(c) pernmts the government to allege in one
count of an indictment that "the defendant conmmtted [the offense] by

one or nore specified neans.” In United States v. Duncan, 850 F.2d

1104 (6th Cir. 1988), the Sixth Circuit followed the lead of the Fifth

Circuit's decision in United States v. Gpson, 553 F.2d 453 (5th Cir

1977), and held that when the alternative neans specified in a single
count are conceptually separate and distinct, and special circunstances
create a genuine risk that a <conviction wmy occur as a result of
di fferent jurors concluding that the defendant commtted different
acts, the district court nust give an augnented wunanimty instruction
specifically telling the jurors that they nmust wunaninmously agree on at
| east one of the alternative means in order to convict. Accord United

States v. Beros, 833 F.2d 455 (3rd Cir. 1987).

In Duncan, a taxpayer and his tax preparer were indicted for
violating 26 U S.C. 88 7206(1) and 7206(2), which prohibit the making
and the preparation of a tax return containing a false statement as to
a mterial matter. The indictnment charged that the taxpayer's 1982
return cont ai ned t wo separate and di stinct fal se st at ement s- - one
relating to a $115,000 capital gain, and another relating to an $8,800
i nt erest deducti on. Evi dence was presented supporting both false
statenents, and the jury returned a general verdi ct finding the
taxpayer and his tax preparer guilty as charged.

The Si xt h Circuit reversed, concl udi ng t hat t he t wo fal se
statements were conceptually separate and distinct, and that there were
suf ficient "speci al ci rcumst ances” requiring t hat an augnment ed

unanimty instruction be given. The special circunstances cited by the
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Sixth Circuit were a pretrial defense motion that had specifically
identified the potential for a "patchwork" verdi ct, and a md-
del i beration question from the jury that raised a genuine possibility
that different jurors relied on a different false statenent as the
underlying factual predicate for guilt.

QG her than in Duncan, the Sixth Circuit has consistently held that

an augnmented wunanimty instruction is not required. See United States

v. Zalman, 870 F.2d 1047, 1056 n.10 (6th Cir.), cert. denied, 109 S.Ct.

3248, 106 L.Ed.2d 594 (1989); United States v. Busacca, 863 F.2d 433,

437-438 (6th Cir. 1988), <cert. denied, 490 U S. 1005 (1989); United
States . Bouquett, 820 F.2d 165, 168-169 (6th Cir. 1987); Uni t ed
States v. MPherson, 782 F.2d 66, 67-68 (6th Cir. 1986); and United
States v. MGQuire, 744 F.2d 1197, 1202-1203 (6th Cir. 1984), cert.

denied, 471 U.S. 1004 (1985). See also United States v. English, 925

F.2d 154, 158-159 (6th Cir. 1991).

In MKoy v. North Carolina, 494 UsSs _ _, 110 s . ¢&. 1227, 1236-

1237, 108 L. EdJ. 2d 369, 385 (1990), Justice Blacknun, concurring,

stated that there is no general requirement that the jury reach

unani nous agreenment on the prelimnary factual issues that wunderlie the
verdict. But he added that one significant exception is in federa
crimnal prosecutions, where a unaninmous verdict is required. He said

that there is general consensus anong the federal circuits that there
must be substanti al agreement as to the principal fact ual el ement s
underlying a specified offense, citing Duncan anobng ot her cases.

In Schad v. Arizona, 788 P.2d 1182 (Ariz. 1989), cert. granted,
_uUus __, 111 S Ct. 243, 112 L. Ed. 2d 202 (1990) (No. 90-5551),

the Supreme Court granted certiorari to consider whether an augnented

unanimty instruction is constitutionally required in a first degree
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nmurder case based on alternate theories of preneditated and felony-

nmur der .

See generally Annotation, Requirement of Jury Unaninmity as to WMdde

of Committing Crinme Under Statute Setting Forth the Various Mdes by

Which Offense May Be Committed, 75 A L.R 4th 91 (1990).
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8. 04

Duty to Deliberate

(1) Now that all the wevidence is in and the argunents are
conpleted, you are free to talk about the case in the jury room In
fact, it is your duty to talk with each other about the evidence, and

to make every reasonable effort you can to reach unaninous agreenent.

Talk with each other, listen carefully and respectfully to each other's
views, and keep an open mind as you listen to what your fellow jurors
have to say. Try your best to work out your differences. Do not

hesitate to change your nmind if you are convinced that other jurors are

right and that your original position was wong.

(2) But do not ever change your mnd just because other jurors
see things differently, or just to get the case over wth. In the end,
your vote nust be exactly that--your own vote. It is inmportant for you

to reach unani nous agreenent, but only if you can do so honestly and in

good consci ence.
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(3) No one will be allowed to hear your discussions in the jury

room and no record will be made of what you say. So you should all

feel free to speak your ninds

(4) Listen carefully to what the other jurors have to say, and

then decide for yourself if the governnment has proved the defendant

gui lty beyond a reasonabl e doubt.

USE NOTE: This instruction is designed for use before deliberations
begin as part of the court's final instructions to the
jury.

317



COvM TTEE COMIVENTARY 8. 04

This instruction is designed for wuse before deliberations begin

as part of the court's final instructions to the jury. Its content is
heavi |l y dependent on cases deal i ng with post -del i beration Allen
char ges. In United States v. Sawyers, 902 F.2d 1217, 1220-1221 (6th

Cir. 1990), petition for cert. filed, (Aug. 10, 1990) (No. 90-5426),
the Sixth Circuit said that an Allen charge "probably would have its
| east coercive effect if given along with the rest of the instructions
before the jury ever start[s] deliberating."”

In Allen v. United States, 164 U S. 492, 501-502, 17 S. C. 154,

41 L. Ed. 528 (1896), the district court gave sone |engthy supplenental
i nstructions which, as paraphrased by the Suprene Court in its opinion,
i ncluded the follow ng concepts:

1) that in a |large proportion of cases absolute
certainty could not be expected,

2) that although the verdict nust be the verdict
of each individual juror, and not a nere
acqui escence in the conclusion of his fellows,
yet they should exam ne the question subnitted
with candor and with a proper regard and
deference to the opinions of each other

3) that it was their duty to decide the case if
they coul d conscientiously do so;

4) that they should Ilisten, with a disposition to
be convinced, to each other's argunents;

5) t hat, i f the rmuch |arger number were for
conviction, a dissenting juror should consider
whether his doubt was a reasonable one given
that it had nmade no inpression upon the mnds
of so many equally honest and intelligent
persons; and

6) that if, on the other hand, the mgjority was
for acquittal, t he mnority ought to ask
themsel ves whether they nmight not reasonabl y
doubt the correctness of a judgnent which was
not concurred in by the majority.
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The Suprene Court analyzed these supplenental instructions as

foll ows:

"Whil e, undoubtedly, the verdict of the jury should
represent the opinion of each individual juror, it

by

no nmeans follows that opinions may not be

changed by conference in the jury-room The very
object of the jury system is to secure unanimty by
a conparison of views, and by arguments anpng the
jurors thensel ves. It certainly cannot be the |aw

t hat

t he

each juror should not listen with deference to
argunents and with a distrust of his own

judgnment, if he finds a large majority of the jury
taking a different view of the case from what he

does
to the jury-room with a blind determnation that

go
t he
at
to

hi nsel f. It cannot be that each juror should

verdict shall represent his opinion of the case

that nonent; or, that he should close his ears
the arguments of nmen who are equally honest and

intelligent as hinself. There was no error in
these instructions."

The Supreme Court noted in its opinion that these instructions

were "taken

literally" from instructions approved by the Mssachusetts

Supreme Court in Commonwealth v. Tuey, 62 Mss. (8 Cush.) |, 2-3
(1851). The  Tuey i nstructions included the following additiona
concepts, not noted by the Suprene Court in its Al len opinion:
7) t hat in order to make a deci si on nor e
practi cabl e, the law inposes the burden of
proof on one party or the other
8) that in a crimnal case the burden of proof is
on the governnent to prove every elenent of the
charge beyond a reasonabl e doubt; and
9) that if the jurors are left in doubt as to any
element, then the defendant is entitled to the
benefit of that doubt and nust be acquitted.

The records in the Allen case indicate that the actual instruction
given by the district court only included a shortened version of these
addi ti onal concepts. In the course of giving the supplenenta
instructions, the district court in Allen included the following from

Tuey:
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"In order to make a decision nore practicable, the
|l aw inposes the burden of proof on one party or the
other, in all cases. In the present case, the
burden of proof is upon the governnent."”

See Records and Briefs, United States Supreme Court, Vol. 829, Cctober

Term 1896, Allen v. United States, Docket No. 371, Transcript of Record

pp 137-138. Except for one First Circuit decision, see Pugliano v.

United States, 348 F.2d 902, 903-904 (1st Cir.), cert. denied, 382 US.

939 (1965), no other cases appear to have noticed or discussed this
om ssion fromthe Suprenme Court's opinion in Allen

Despite substantial judicial and scholarly criticism of Allen in
the years since it was decided, see generally Anerican Bar Association
Standards for Crim nal Justi ce, Tri al by Jury Standard 15-4.4 and
Comment ary, t he Supr emnme Cour t recently reaf firmed Allen's
constitutional wvalidity in Lowenfield v. Phelps, 484 U S 231, 108 S
Ct. 546, 98 L. Ed. 2d. 568 (1988). Referring to the Allen Court's
analysis quoted above, the Court said that "[t]he continuing validity
of this Court's observations in Allen are beyond dispute.” Lowenfi el d,
supra at 237.

Si xth Circuit deci si ons have repeatedly enphasi zed t hat t he
instructions approved by the Supreme Court in Allen "approach 'the
ultimate pernmissible limts' for a verdict wurging instruction.” E. g.

United States v. Harris, 391 F.2d 348, 354 (6th Cir.), cert. denied,

393 U.S. 874 (1968), quoting Geen v. United States, 309 F.2d 852, 855

(5th Cir. 1962). "Qur . . . circuit has deternined that the wording
approved at the turn of the century represents, at best, 'the limts
beyond which a trial court should not venture in urging a jury to reach

a verdict'." United States v. Scott, 547 F.2d 334, 337 (6th GCir.

1977), quoting Harris, supra at 354. "Any variation upon the precise
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| anguage approved in Allen inperils the validity of the trial." Scot t,

supra at 337. Accord WIlliams v. Parke, 741 F.2d 847, 850 (6th Cir.

1984), cert. denied, 470 U S. 1029 (1985); United States v. G acalone,
588 F.2d 1158, 1166 (6th Cir. 1978), cert. denied, 441 U S. 944 (1979);

United States v. LaRiche, 549 F.2d 1088, 1092 (6th Cir.), cert. denied,

430 U.S. 987 (1977).
Among the nmore inportant variations that the Sixth Circuit has
criticized or disapproved are the follow ng: 1) statenents regarding

the expense and burden of conducting a trial, United States v. Harris,

supra, 391 F.2d at 354 ("questionable extension"); 2) statenents that
the case nust be decided at some time by sonme jury, id. at 355
("coercive. . . [and] misleading"); 3) omtting statements rem nding
jurors that they should not surrender an honest belief about the

outcone of the case sinply because other jurors disagree, United States

v. Scott, supra, 547 F.2d at 337 ("one of the mpst inportant parts of

the Allen charge"); and 4) statements that juror intransigence would
delay the trial of other cases and add to the court's backlog, Scott,
supra at 337 ("inpermnissibly coercive").

These and ot her Sixth Circuit cases provide further gui dance

regarding the appropriate content of an Allen charge. In United States
v. Barnhill, 305 F.2d 164, 165 (6th Cir.), cert. denied, 371 U S. 865
(1962), the district court's suppl enent al instructions stressed the
i nportance of reaching a verdict, and the duty of each individual juror
to listen to the views expressed by the other jurors and to give those
views due weight and consideration in attenpting to arrive at a
verdict. These statenments were balanced with a reminder that each

juror had the right to his own beliefs, and that if it developed that

they could not agree, a mstrial would be declared and the case would
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be submitted to another jury. The Sixth Circuit affirmed, stating that
these instructions "conplied wth the standards approved . . . in
Allen."

In United States v. Markey, 693 F.2d 594, 597 (6th Cir. 1982), the

district court concluded its instructions to the jury wth the comrent

that the courthouse would be available the next norning, which was

Christmas Eve day, if the jury was not able to reach a consensus that
af t ernoon. The Sixth Circuit affirmed, stating that this comment "was
not 'likely to give the jury the inpression that it was nore inportant

to be quick than to be thoughtful"'."

In United States v. Harris, supra, 391 F.2d at 355, the Sixth

Circuit explained as follows why instructions indicating that the case
must be decided at some time by sone jury were coercive and m sleading:

"The constitutional saf eguards  of trial by jury

(Article 111, Section 2, Clause 3, and the Sixth
Amendment) have always been held to confer upon
every citizen the right . . . to remain free from
the stigm and penalties of a crimnal conviction
unti | he has been found guilty by a unaninmous
verdict of a jury of twelve of his peers. The
possibility of disagreenent by the jury and the
| ack of a unani nous verdi ct is a protection
conferred wupon a defendant in a crimnal case by
the Constitution. For the judge to tell a jury
that a case nust be decided is therefore not only
coercive in nature but is msleading in fact. It

precludes the right of a defendant to rely on the
possibility of disagreenent by the jury."

The Sixth Circuit then noted that in Thaggard v. United States, 354

F.2d 735, 739 (5th Cir. 1965), cert. denied, 383 U S. 958 (1966), the
Fifth Circuit had said that:

"[An] Allen charge should be approved only so |ong

as it 'avoids creating the inpression that there is

anyt hi ng i mpr oper, guesti onabl e, or contrary to
good conscience for a juror to cause a mstrial'."
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Harris and subsequent Sixth Circuit cases have said that there is

a clear distinction between |anguage stating that the case "nust be
decided at sone tinme," which is inproper, and |anguage stating that the
case "must be disposed of at sone tinme," which is not. Harris, supra
at 356. "The latter phrase nerely restates the obvious proposition

that all cases must conme to an end at sone point, whether by verdict or

otherwise." United States v. LaRiche, supra, 549 F.2d at 1092.

In Wllians . Par ke, supra, 741 F.2d at 850- 852, the Sixth

Circuit uphel d t he def endant's state court convi ction agai nst
constitutional attack. In rejecting the argunent that the state trial
court's suppl enent al instructions violated due process, the Sixth
Circuit enphasized that the instructions had not included the nuch
criticized language from Allen singling out mnority jurors. Id. at

850. See also Lowenfield v. Phelps, supra, 484 U S at 237-238 (noting

sane omssion in the course of affirmng a state court conviction).
The Sixth Circuit also enphasized that the trial court's instructions
implicitly advised the jurors of their "right to continue disagreeing"
by alluding to the possibility that a new jury mght be necessary, and
by telling them that they should return to court if they could not

agr ee. WIllians, supra at 850. See also Hyde v. United States, 225

US 347, 383, 32 S Ct. 793, 56 L. Ed. 1114 (1912) (district court's
instruction that it was not the court's intention to unduly prolong the
del i berations, and that if the jurors could not conscientiously agree,
they would be discharged, elimnated potential coercive effect of other
i nstructions).

In United States v. LaRiche, supra, 549 F.2d at 1092-1093, the

Sixth Circuit rejected the defendant's argument t hat the district

court's Allen charge constituted plain error because it did not remnd
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the jurors of the governnent's burden of proof. But in doing so the
Sixth Circuit did say that "it may be desirable for a judge to restate
the beyond a reasonable doubt standard in an Allen charge."” Id. at

1093. See also United States v. Lewis, 651 F.2d 1163, 1165 (6th Cir.

1981) (given the weakness of the evidence against the defendant, and
the jury's difficulty in weighing the evidence, it was inproper not to
reinstruct on the governnent's burden of proving guilt beyond a
reasonabl e doubt).

In United States v. GG acalone, supra, 588 F.2d at 1166-1167, the

Sixth Circuit noted that in Kawakita v. United States, 343 U.S. 717, 72

S. ct. 950, 96 L. Ed. 1249 (1952), the Supreme Court inplicitly

approved an Allen charge which l|ater becane the basis for Devitt and

Bl ackmar Instruction 18.14. That instruction, which is intended for
use as a supplenental instruction when the jurors fail to agree
states:

"The Court w shes to suggest a few thoughts which
you nmmy desire to consider in your deliberations,
along with the evidence in the case, and all the
i nstructions previously given

This is an inportant case. The trial has been
expensive in time, and effort, and noney, to both
the defense and the prosecution. If you should
fail to agree on a verdict, the case is left open
and undeci ded. Like all cases, it nust be disposed
of some tine. There appears no reason to believe
that another trial would not be costly to both
si des. Nor does there appear any reason to believe

that the case can be tried again, by either side,
better or nore exhaustively than it has been tried

before you. Any future jury nust be selected in
the same nmanner and from the sanme source as you
have been chosen. So, there appears no reason to
believe that the case would ever be submtted to
twel ve men and woIren nor e consci enti ous, nor e
inpartial, or nmore conpetent to decide it, or that

nmore  or cl earer evidence could be produced on
behal f of either side.
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Of  course these things suggest thenselves, upon
brief reflection, to all of us who have sat through
this trial. The only reason they are nentioned now
is because sone of them may have escaped your
attention, which nust have been fully occupied up
to this time in reviewing the evidence in the case.
They are nmatters  which, along with other and
perhaps nore obvious ones, renmnd us how desirable
it is that you unani nously agree upon a verdict.

As stated in the instructions given at the tine
the case was submtted to you for decision, you
should not surrender your honest convictions as to
the weight or effect of evidence, solely because of
the opinion of other jurors, or for the nere
purpose of returning a verdict.

However, it is your duty as jurors to consult wth
one anot her, and to deliberate wth a view to
reaching an agreenment, iif you can do so wthout
violence to individual judgment. Each of you nust

decide the case for yourself, but you should do so
only after a consideration of the evidence in the
case with your fellow jurors. And in the course of
your del i berati ons, you should not hesitate to
reexani ne your own views, and change your opinion,
if convinced it is erroneous.

In order to bring twelve mnds to an unaninous
result, you nust examne the questions subnmtted to
you with candor and frankness, and with proper
deference to and regard for the opinions of each
ot her. That is to say, in conferring together,
each of you should pay due attention and respect to
the views of the others, and listen to each other's
arguments with a disposition to reexam ne your own
Vi ews.

If much the greater nunmber of you are for a
conviction, each dissenting juror ought to consider

whether a doubt in his or her own nnd is a
reasonabl e one, si nce it makes no effective
i mpression upon the mnds of so many equally
honest, equally conscientious fellow jurors, who

bear the sanme responsibility, serve wunder the sane
oath, and have heard the sanme evidence with, we may
assune, the sane attention and an equal desire to

arrive at the truth. On the other hand, if a
mejority or even a lesser nunber of vyou are for
acquittal, ot her jurors ought seriously to ask
thensel ves again, and nost t houghtful ly, whet her

they do not have reason to doubt the correctness of
a judgnment, which is not concurred in by many of
their fellow jurors, and whether they should not
distrust the weight and sufficiency of evidence,
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which fails to convince the minds of several of
their fellows beyond a reasonabl e doubt.

You are not partisans. You are judges--judges of
the facts. Your sole interest here is to seek the
truth from the evidence in the case. You are the
exclusive judges of the «credibility of all t he
wi tnesses, and of the weight and effect of all the
evi dence. In the performance of this high duty,
you are at liberty to disregard all conments of
both court and counsel, including of course the

remarks | am now maki ng.

Renmember, at all tinmes, that no juror is expected
to yield a conscientious conviction he or she my
have as to the weight or effect of evidence. But
renenber also that, after full deli beration and
consideration of all the evidence in the case, it
is your duty to agree upon a verdict, if you can do
so wthout violating your individual judgnent and
your conscience. Remenber too, if the evidence in
t he case fails to establish guilt beyond a
reasonabl e doubt, the accused should have your

unani nous verdict of "NOT GUI LTY"

In order to make a decision nore practicable, the
|l aw inmposes the burden of proof on one party or the
other, in all cases. In the present case, the
burden of proof is on the governnent.

Above all, keep constantly in mnd that, unless
your final conscientious appraisal of the evidence
in the case clearly requires it, the accused should
never be exposed to the risk of having to run twce
the gauntlet of a crimnal prosecution; and to
endure a second tine the nental, enoti onal and
financial strain of a crimnal trial

You may conduct your deliberations as you choose,
but | suggest that you now carefully reexam ne and
reconsider all the wevidence in the case bearing
upon the questions before you

You may be as leisurely in your deliberations as
the occasion my require; and you shall take al
the time which you my feel s necessary. (The
bailiffs have been instructed to take you to your
meals at your pleasure, and to take you to vyour
hot el whenever you nay be ready to go.)

You my now retire and conti nue your
del i berati ons, in such manner as shal | be
determined by your good and conscientious judgnent
as reasonabl e nen and wonen. "
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In United States v. Nickerson, 606 F.2d 156, 158-159 (6th Cir.),

cert. denied, 444 U S. 994 (1979), the Sixth Circuit concluded that an
instruction simlar to Devitt and Blackmar Instruction 18.15 was not

coercive. See also United States v. Lewis, supra, 651 F.2d at 1165

(characterizing Devitt and Blackmar Instruction 18.15 as having been
"approved" in Nickerson). Instruction 18.15 is a mnmlder and shorter
version of the Allen charge. It states:

" am going to ask you that you resunme your
deliberations in an attenpt to return a verdict.

As | have told you, each of you nust agree in
order to return a verdict. You have the duty to
consult with one another and to deliberate with a
view to reaching an agreenent, if this can be done
wi t hout violence to individual j udgment . Each
juror nmust decide the <case for hinself, but only
after an inpartial consideration of the evidence
with his fellow jurors. During the course of your

del i berations, each of you should not hesitate to
reexanmine his own views and change his opinion if
convinced it is erroneous. No juror, however,
should surrender his honest conviction as to the
weight or effect of the evidence solely because of
the opinion of his fellow jurors, or for the nere
purpose of returning a verdict."

Four of the five circuits that have drafted pattern instructions
include an instruction on the jurors' duty to deliberate to be given as
part of the court's final instructions before deliberations begin. See
Fifth Circuit Instruction 1.25, Seventh Circuit Instruction 7.06, Ninth
Circuit Instruction 7.01 and Eleventh Circuit Basic Instruction 11.

And the Conmittee Comments to Eighth Circuit Instruction 10.02 state

that "it is preferable that an 'Allen" type instruction be given as
part of the regular final instructions, before the jurors begin their
del i berations." Al'l other sources surveyed, except for the D.C. Bar,
also include such an instruction. See  Federal Judi ci al Center
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I nstruction 10, Devi tt and Bl ackmar Instruction 18.01, Sal t

Perl man I nstruction 3.67, and Sand and Siffert Instruction 9-7.

zburg and

The instructions recommended by the Fifth, Sevent h, Ninth and
El eventh Circuits, as well as those recomended by the Federal Judicia
Center and Devitt and Blackmar, are all based to varying extents on the

instruction recomended by the Commentary to ABA Standards fo

Justice, Tr

ial by Jury Standard 15-4.4, which states:

"The verdict nust represent the considered judgnent
of each juror. In order to return a verdict, it is
necessary that each juror agree thereto. Your
verdi ct nust be unani nous.

It is your duty, as jurors, to consult wth one
another and to deliberate with a view to reaching
an agreenent if you can do so without violence to

i ndi vi dual judgnent. Each of you nust decide the
case for yoursel f, but do so only after an
inpartial consideration of the evidence with your
fell ow jurors. In t he course of your

del i berati ons, do not hesitate to reexam ne your
own views and change your opinion if <convinced it
is erroneous. But do not surrender your honest
conviction as to the weight or effect of evidence
solely because of the opinion of your fell ow
jurors, or for the nmere purpose of returning a
verdi ct.

You are not partisans. You are judges--judges of
the facts. Your sole interest is to ascertain the
truth fromthe evidence in the case."

Instruction 8.04 attenpts to incorporate the best parts

various instructions in plain English form

The
Seventh C
rest at enent

a duty to

"every reasonable effort"™ |anguage in paragraph (1)

rcuit Instruction 7.06, and is essentially a pla

r Crimnal

of these

comes from

n English

of the language in other instructions that the jurors have

deliberate with a view to reaching an agreenent if

do so without violence to individual judgnent.
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The "keep an open nmnd* |anguage in paragraph (1) is patterned

after the "open mnd" |anguage found in Seventh Circuit Instruction
7. 06.

The "try your best" | anguage at the end of paragraph (1)
summari zes the "every reasonable effort" thenme stated in the first

sentence for enphasis.

The "do not ever change your nind" |anguage at the beginning of
paragraph (2) is a plain English restatenent of the "do not surrender”
| anguage found in other instructions. The adverb "ever" was included
to provide an appropriate balance to the "do not hesitate"” |anguage and
the other strong l|anguage in the first paragraph encouraging jurors to

reach agreenent.

The "just because other jurors see things differently" |anguage,
and the "just to get it over wth |anguage,” in paragraph (2) is a
plain English restatenent of |l anguage in other instructions. See
Eleventh Circuit Basic Instruction 11 and Federal Judi ci al Cent er

I nstruction 10.

The "your own vote" |anguage in paragraph (2) is a plain English
restatenent of the language in other instructions that the verdict nmnust
represent the considered judgnent of each juror. The "only if you can
do so honestly and in good conscience" |anguage is drawn from the 1985
version of Ninth Circuit Instruction 7.01

Paragraph (3) tells the jurors that no one will be allowed to hear
their deliberations and that no record wll be made of what they say.
It is based on concepts included in Eleventh Circuit Basic Instruction
11 and Federal Judicial Center Instruction 9.

Paragraph (4) summarizes the deliberation process and relates it

to the governnent's burden of proof. This approach is consistent with
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the concluding sentences recomended by Seventh Circuit I nstruction

7.06 and Federal Judicial Center Instruction 10. It rejects the "seek
the truth" language found in other instructions for the reasons nore
fully explained in the Commttee Commentary to Instruction 1.02. Such
| anguage incorrectly assunes that the "truth" is somewhere in the

evi dence presented, overlooks the possibility that the proofs do not
satisfactorily establish the truth one way or the other, and thereby
shifts attention away from the governnent's obligation to convince the

jury beyond a reasonable doubt. But see United States v. LaRiche

supra, 549 F.2d at 1093 (rejecting the defendant's argument that such
| anguage distorts the jury's function and dilutes the governnent's

burden of proof).
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8. 05

Puni shnment

(1) If you decide that the government has proved the defendant

guilty, then it will be ny job to decide what the appropriate

puni shment shoul d be.

(2) Deci di ng what the punishnment should be is ny job, not yours.

It would violate your oaths as jurors to even consider the possible

puni shrment in deciding your verdict.

(3) Your job is to look at the evidence and decide if the

governnment has proved the defendant guilty beyond a reasonabl e doubt.
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COVM TTEE COMIVENTARY 8. 05

It is standard practice to include an instruction telling the
jurors that if they find the defendant guilty, it is the judge's job to
determine the appropriate punishnent, and that they cannot consider
what the possible punishnment might be in deciding their verdict. See

Fifth Circuit Instruction 1.21, E ghth Circuit Instruction 3.12, Ninth

Circuit I nstruction 7.03, El event h Circuit Basi c I nstruction 10. 1,
Feder al Judi ci al Cent er I nstruction 4, D. C. Bar I nstruction 2.71,
Devi tt and Bl ackmar Instruction 18. 02, Sal t zburg and Per | man

Instruction 3.61 and Sand and Siffert Instruction 9-1.

The language wused in paragraph (2) of this instruction is
patterened after Eleventh Circuit Basic Instruction 10.1, which states
that "the question of punishnent should never be considered by the jury
in any way in deciding the case.” See also the 1983 version of Fifth
Circuit Basic Instruction 10A ("the punishnment provided by law for the
offense charged in the indictment is a matter exclusively wthin the
province of the court or judge, and should never be considered by the
jury in any way, in arriving at an inpartial verdict as to the guilt or

i nnocence of the accused").
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8. 06

Verdi ct Form

(1) I have prepared a verdict form that you should use to record
your verdict. The form reads as foll ows:
(2) If you decide that the governnent has proved the charge

agai nst the defendant beyond a reasonable doubt, say so by having your

foreperson mark the appropriate place on the form If you decide that

the governnment has not proved the charge against him beyond a

reasonabl e doubt, say so by having your foreperson mark the appropriate

pl ace on the form Your foreperson [Each of you] should then sign the

form put the date on it, and return it to me.

USE NOTE: The bracketed I|anguage in the last sentence of paragraph
(2) should be wused in place of "Your foreperson" if the
court follows the practice of having all jurors sign the

verdict form
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COVM TTEE COMVENTARY 8. 06

Most of the circuits that have drafted pattern instructions have

included an explanation to the jurors about how to use the verdict

form weither as part of a general instruction on deliberations or as a
separate instruction. See Fifth Circuit Instruction 1.25, Sevent h
Circuit I nstruction 7.01, Ei ght h Circuit I nstruction 3.12, Ni nt h
Circuit Instruction 7.04 and Eleventh Circuit Basic Instruction 12.

See also Federal Judicial Center Instruction 58, Devitt and Blackmar
Instruction 18.03 and Sal tzburg and Perlman Instruction 3.68.

Some judges prefer to have all jurors sign the verdict form The
bracketed |anguage in the last sentence of paragraph (2) should be used
in place of "Your foreperson" when this approach is preferred. See
Federal Judicial Center Instruction 58.

In United States v. Escobar-Garcia, 893 F.2d 124, 126 (6th Cir.),

cert. denied, ____US ___, 110 S.C. 1792, 108 L.Ed.2d 793 (1990),
the Sixth Circuit cautioned against the wuse of special interrogatories
in crimnal cases, unless exceptional circunmstances are present.

Special interrogatories are proper when a drug conspiracy has two

objects, such as the distribution of nmarijuana and cocaine, and the

sentencing ranges vary depending on the object offense. United States
v Todd, 920 F.2d 399, 407-408 (6th Cir. 1990). Simlarly, courts have
required t he use of speci al i nterrogatories when a def endant' s

conviction rests on counts charging the violation of nultiple statutes,
each with di fferent maxi mum sent ences. I d. But speci al
interrogatories are not required when the amunt of drugs is disputed,

even though the sentence nmmy vary depending on the anpunt possessed,
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because the anobunt of drugs is not an elenent of the offense. Ld.

Accord United States v. Rey, 923 F.2d 1217, 1223 (6th Cir. 1991).
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8.07

Lesser O fense

Order of Deliberations

Verdi ct Form

(1) As | expl ai ned to you earlier, t he char ge of
i ncl udes t he | esser char ge of
(2) | f you find t he def endant not guilty of
[or i f after maki ng every

reasonable effort to reach a unaninmus verdict on that charge, you find

that you cannot agree], then you nust go on to consider whether the

government has proved the | esser charge of

(3) If you decide that the governnent has proved this |esser

charge beyond a reasonable doubt, say so by having your foreperson nark

the appropriate place on the verdict form If you decide that the

government has not proved this |esser charge beyond a reasonable doubt,

say so by having your foreperson mark the appropriate place on the
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form

Your foreperson [Each of you] should then sign the form put

the date on it and return it to ne.

USE NOTE:

The bracketed |anguage in paragraph (2) should be added if
the court believes that the jurors should be permtted to
consi der a |esser offense even though they have not
unani nously acquitted the defendant of the charged offense.

The bracketed Ianguage in the |last sentence of paragraph
(3) should be wused in place of "Your foreperson' if the
court follows the practice of having all jurors sign the
verdict form
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COVM TTEE COMVENTARY 8. 07

All of the circuits that have drafted pattern instructions at some
point explain to the jury the order and nmanner in which greater and
| esser offenses should be considered. See Fifth Circuit Instruction

1.32, Seventh Circuit I nstructions 2.03 and 7.02, Eighth Circuit

Instruction 3.10, Ninth Circuit Instruction 3.13 and Eleventh Circuit
Special Instruction 5. All  of the other sources surveyed also include
such an explanation sonmewhere in the instructions. See  Federal

Judicial Center Instruction 48, D.C. Bar Instruction 4.00, Devitt and
Bl ackmar I nstruction 18.05, Saltzburg and Perlman Instruction 3.64 and
Sand and Siffert Instruction 9-10.

Al t hough there is wuniform agreement that sonme explanation about
this should be given, there is a substantial variation of opinion about
what the instruction should say. The Eleventh Circuit, along wth
Devitt and Blackmar, Saltzburg and Perlman and the D.C. Bar, take the
position that the jury should not nove on to consider a |esser included
of fense wuntil the jury first wunaninously agrees that the defendant is
not guilty of the greater offense. The Fifth and Eighth Circuits, and
the Federal Judicial Center, take the position that the jury should be
allowed to nove on to consider a lesser offense if the jury is unable
to unaninmously agree on a verdict on the greater offense. The Seventh

Circuit and Sand and Siffert take the position that neither of these

two options is legally incorrect, and that the district court my
choose between them as the court sees fit, unl ess the defendant
objects, in which <case the court should give whichever option the
def endant el ects. The Ninth Circuit includes both options, and by case

decision agrees that +the defendant should have the right to elect
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whi chever option he prefers. See United States v. Jackson, 726 F.2d

1466, 1469-1470 (9th Cir. 1984).
G ving the defendant the right to elect the option to be given is

based on the Second Circuit's decision in United States v. TIsanas, 572

F.2d 340 (2nd Cir.), cert. denied, 435 U S. 995 (1978). In his opinion
for the Court in Tsanas, Judge Friendly explained that the two
avail abl e options had advant ages and di sadvant ages for bot h t he
prosecution and the defense. Wth regard to the option that requires
the jury to wunaninously find the defendant not guilty of the greater
offense before noving on to consider a |lesser of f ense, he first

described its advant ages:

"[ Thi s] instruction...has the rnerit, from the
Governnment's standpoint, of tending to avoid the
danger t hat t he jury will not adequately
discharge its duties with respect to the greater
offense, and instead will move too quickly to the
| esser one. From the defendant's standpoint, it
may prevent any conviction at all; a jury unable
either to convict or acquit on the greater charge
will not be able to reach a I|esser charge on
which it nm ght have been able to agree’.

't mght be thought to have the further advantage
of producing a <clear acquittal on the greater
charge which would plainly forbid reprosecution
on that charge after a successful appeal from the
conviction on the |esser char ge. But , here
again, such a reprosecution apparently is barred
by the double jeopardy clause regardless of the
form of instruction. See Green v. United States,
356 U.S. 184, 78 S. C. 221, 2 L. Ed. 2d. 199
(1957); Price v GCeorgia, 398 U S 323, 90 S Ct.
1757, 26 L. Ed. 2d 300 (1970)." Tsanas, supra at
346.

He then went on to describe the di sadvantages of such an

i nstruction:
"But it entails disadvantages to both sides as

wel | : By insisting on wunanimty wth respect to
acquittal on the greater charge before the jury
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can nove to the lesser,it my  prevent t he
Government from obtaining a conviction on the
| esser charge that would otherwi se have been
forthcomng and thus require the expense of a
retrial. It al so presents dangers to the
def endant . If the jury is heavily for conviction
on the greater offense, dissenters favoring the
lesser may throw in the sponge rather than cause
a mistrial that would |eave the defendant with no

conviction at all, although the jury mght have
reached sincere and unani nous agr eement with
respect to the lesser charge.” 1d. at 346.

Wth regard to the option that allows the jury to nmove on to
consider a lesser offense if the jury is unable to unaninmusly agree on
a verdict on the greater offense, Judge Friendly said:

"An instruction permtting the jury to nove on to
t he | esser of f ense i f after al | reasonabl e
efforts it is wunable to reach a verdict on the
greater |ikewise has advantages and disadvantages
to bot h si des--the mrror i mges of t hose
associated with the [option discussed above]. It
facilitates the Governnent's chances of getting
a conviction for sonmething, although at the risk
of not getting the one that it prefers. And it
relieves the defendant of being convicted on the
greater charge just because the jury wshes to
avoid a nmistrial, but at the risk of a conviction
on the | esser charge which m ght not have
occurred if the jury, by being unable to agree to
acquit on the greater, had never been able to
reach the lesser." 1d. at 346.

He then concl uded as foll ows:

"Wth the opposing considerations thus balanced,
we cannot say that either form of instruction is
wrong as a matter of [|aw The court may give the
one that it prefers if the defendant expresses no

choi ce. If he does, the court should give the
form of i nstruction whi ch t he def endant
seasonably elects. It is his liberty that is at

st ake, and the worst that can happen to the
Governnment under the less rigorous instruction is
his readier conviction for a lesser rather than
a greater crinme. As was said in Bell v. United
States, 349 U.S. 81, 83, 75 S C. 620, 622, 99
L. Ed. 905 (1955), albeit in a different context:

It may fairly be said to be a presupposition of
our law to resolve doubts in the enforcement of
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a penal code against the inposition of a harsher
puni shment." 1d. at 346.

In United States v. Jackson, supra, 726 F.2d at 1469-1470, the

Ninth Circuit found this reasoning persuasive, and joined the Second
Circuit in holding that the district court should give whichever option
the defendant elects. In addition to the reasons advanced by Judge
Friendly, the N nth Circuit argued that this approach "ensures that the
jury will accord the defendant the full benefit of the reasonable doubt
standard. " The Ninth Circuit expl ai ned that if the jury nmnust
unani mously agree on a not gqguilty verdict on the greater offense before
moving on to a lesser, there is a risk that jurors who have a doubt
that the defendant is guilty of the greater offense, but who are
convinced the defendant is guilty of some offense, wll Ilikely resolve
their doubts in favor of convicting the defendant of the greater
of fense, rather than holding out and not convicting the defendant of

anything at all. See also Catches v. United States, 582 F.2d 453, 459

(8th Cir. 1978) (referring to Judge Friendly's opinion in Tsanas as a
"wel | -reasoned rule").
The <closest that the Sixth Circuit has cone to ruling on this

gquestion was in United States v. Cardinal, 782 F.2d 34 (6th Cir.),

cert. denied, 476 U S. 1161 (1986). In Cardinal, the district court
gave Devitt and Blackmar Instruction 18.05, which states that if the
jury wunanimously finds the defendant not guilty of the greater offense,
it nmust proceed to consider the |lesser offense. On appeal t he
def endant contended that the jury should have been told to consider the

| esser offense if, after consideration of the greater, they had some
reasonable doubt” as to guilt of the greater offense. The Sixth

Circuit held that the defendant had not properly preserved this issue
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for review, and held that the instruction given was clearly not plain

error under Fed. R Crim Pro. 52(b). Cardinal, supra at 36-37. The

Sixth Circuit did not cite or discuss the Second Circuit's decision in
Tsanas, and distinguished the N nth Circuit's decision in Jackson on
the ground that there the defendant had nmade a tinely request.

In Cardinal, the Sixth Circuit noted in the course of its opinion

that in Catches v. United States, supra, 582 F.2d at 459, the Eighth

Circuit had held that the rejection of such a request by the defense is

not an error of constitutional nagnitude. But see Spierings v. Al aska,

479 U.S. 1021, 107 S. C. 679, 93 L. Ed. 2d 729 (1986) (Wite, J.
dissenting to denial of certiorari). In Spierings, the Al aska Suprene
Court rejected the defendant's argunment that the trial court erred by
instructing the jurors that they could not render a verdict on a |esser
included offense wuntil they wunanimusly acquitted him of the greater
of f ense. Justice White noted that the Alaska Supreme Court's decision
conflicted with Tsanas and Jackson, and wurged the Supreme Court to
grant certiorari to resolve this conflict.

In the absence of controlling authority from the Suprenme Court or
the Sixth Circuit, the Committee has included bracketed |anguage in
paragraph (2) to be used in the discretion of the district court. Thi s
bracketed |anguage incorporates the concept that the jurors nay nove on
to consider a lesser offense even if they cannot wunaninously agree on
a verdict on the greater charge. If the district court believes that
this concept is appropriate, this bracketed |anguage should be added to
the unbracketed |anguage used in paragraph (2). If the court believes
that this concept is not appropriate, the bracketed |anguage should be
omtted. The Committee takes no position on which approach should be

used.
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Some judges prefer to have all jurors sign the verdict form The
bracketed |anguage in the last sentence should be used instead of "Your
foreperson" when this approach is preferred. See Federal Judici al

Center Instruction 58.

See general ly Annot at i on, Propriety of Lesser-Included-Offense

Charge to Jury in Federal Criminal Cases, 100 A L.R Fed. 481 (1990).
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8.08

Verdict Limted to Charges Agai nst This Defendant

(1) Renmenber that the defendant is only on trial for the

particular crime charged in the indictnent [and the |[|esser charges

which | described]. Your job is limted to deciding whether the

gover nnment has proved the crinme charged [or one of those |esser

char ges].

[(2) Also renmenmber that whether anyone else should be prosecuted

and convicted for this <crime is not a proper mtter for you to

consi der. The possible guilt of others is no defense to a crimna
char ge. Your job is to decide if the government has proved this
def endant guilty. Do not let the possible guilt of others influence

your decision in any way. ]

USE NOTE: Any changes made in paragraphs (1) and (2) should be made
in paragraphs (2) and (3) of Instruction 2.01 as well

Bracket ed paragraph (2) should be included if the possible
guilt of others has been raised as an issue during the
trial. Modi fications of this paragraph may be necessary in
conspiracy, ai di ng and abetting, al i bi or nm st aken
identification cases, where the possible qguilt of others
may be a legitimte issue.
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COVM TTEE COMVENTARY 8. 08

The purpose of this instruction is twofold. First, to remnd the
jurors that their wverdict is |linmted to the particular charge nmde
agai nst the defendant. And second, to remnd them that their verdict
is limted to the particular defendant who has been charged. It is a
plain English restatenent of various concepts found in conparable
i nstructions. See Fifth Circuit I nstruction 1. 20, Ninth Circuit
Instruction 3.12, El eventh Circuit Basic Instruction 10.1, Feder al
Judicial Center Instruction 20, Devitt and Blackmar Instructions 11.04

and 11.06, and Sand and Siffert Instructions 2-18 and 3-3.

Par agraph (2) should not be given in every case. If the possible
guilt of others has not been raised during trial, this paragraph is
unnecessary and should be onitted to avoid confusion. Note also that
this paragraph may require nodification in cases where vicarious
crim nal liability is alleged, such as conspiracy or aiding and
abetting cases. In such cases the jury may be required to decide the
guilt of other persons not charged in the indictnent. Par agraph (2)

may also require nodification in <cases in which the defendant has
raised an alibi defense or has argued mstaken identification. \Wher e
the defendant <clains that soneone &else conmitted crinme, it wmy be
confusing to instruct the jurors that they should not be concerned with
anyone else's qguilt.

The concepts covered in paragraphs (1) and (2) are also covered
in Instruction 2.01. Corresponding deletions or nodifications should

be made there as wel |.
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8.09

Court Has No Opinion

(1) Let ne finish up by repeating something that | said to you
earlier. Nothing that | have said or done during this trial was neant
to influence your decision in any way. You decide for yourselves if

the government has proved the defendant guilty beyond a reasonable

doubt .
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COVM TTEE COMVENTARY 8. 09

This instruction is designed to remnd the jurors that nothing the

judge has said or done should be taken as an expression of an opinion

about how the <case should be decided. Both the Nnth Circuit and
Devitt and Blackmar include such a reminder in their instructions. See
Ninth Circuit Instruction 7.02 and Devitt and Bl ackmar Instruction
18. 10.
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9.01

Suppl emental Instructions in Response to Juror Questions

(1) Menmbers of the jury, | have received a note from you that

says
(2) Let me respond by instructing you as follows:
(3) Keep in mnd that you should consider what | have just said
together with all the other instructions that | gave you earlier. Al

these instructions are inmportant, and you should consider them together

as a whol e.

(4) I would ask that you now return to the jury room and resume

your deli berations.

USE NOTE: This instruction should be wused when the court gives
suppl enental instructions in response to juror questions.
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COVM TTEE COMIVENTARY 9. 01

Thi s instruction is patterned after Devitt and Bl ackmar
Instruction 18.13. It is designed to provide a standardized response
to juror questions which includes a remnder that all the instructions

shoul d be consi dered together as a whole.
For a summary of when supplenmental instructions should be given,

see United States v. Nunez, 889 F.2d 1564, 1568 (6th Cir. 1989). See

also United States v. Brown, 915 F.2d 219, 223 (6th Cir. 1990).
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9.02

Rer eadi ng of Testi nony

(D) Menmbers of the jury, nmy court reporter wll now r ead

's testinony.

(2) Keep in mnd that you should consider this testinmony together

with all the other evidence. Do not consider it by itself, out of

context. Consider all the evidence together as a whole.

USE NOTE: This instruction should be used when testinobny is reread to
the jury.
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COW TTEE COMVENTARY 9. 02

The purpose of this instruction is to caution the jury not to give

undue enphasis to selected testinony. See generally United States .

Osterbrock, 891 F.2d 1216, 1219 (6th Cir. 1989) (affirm ng defendant's
conviction in part on the ground that a simlar cautionary instruction
was given). See also Instruction 9.01, which cautions the jury not to
gi ve undue enphasis to selected instructions.

The decision whether selected testinobny should be reread to the
jury at all is left to the trial <court's sound discretion. E. g.

United States v. Thomas, 875 F.2d 559, 562 (6th Cir.), cert. denied,

U.S. ___, 110 S.Ct. 189, 107 L.Ed.2d 144 (1989).
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9.03

Partial Verdicts

(D) Menmbers of the jury, you do not have to reach unaninous
agreenent on all the charges before returning a verdict on sone of
t hem If you have reached unaninmus agreenent on sone of the charges,
you may return a verdict on those charges, and then continue
del i berating on the others. You do not have to do this, but you can if
you wi sh.

(2) If you do choose to return a verdict on sone of the charges
now, that verdict wll be final. You will not be able to change your

m nds about it |ater on.

(3) Your other option is to wait unti | the end of your
del i berations, and return all vyour verdicts then. The choice is yours.
(4) I would ask that you now return to the jury room and resune

your deliberation.

USE NOTE: This instruction should be wused if the jurors ask about,
attenpt to return or otherwise indicate that they nmay have
reached a partial verdict. It my also be appropriate if

the jury has deliberated for an extensive period of tine.
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COVM TTEE COMIVENTARY 9. 03

Fed. R. Crim P. 31(b) states that at any time during the
deli berations in a nulti-defendant case, the jury "may return a verdict

or verdicts with respect to a defendant or defendants as to whom it has

agreed. " In a series of cases, other circuits have recognized that
parti al verdicts my be accepted not only as to less than all
defendants, but also as to less than all counts. E.g., United States

v. Levasseur, 816 F.2d 37, 45 (2nd Cir. 1987); United States v. Ross,

626 F.2d 77, 81 (9th Cir. 1980).

In United States v. Dilapi, 651 F.2d 140, 147 (2nd Cir. 1981),

cert. denied, 455 U S. 938 (1982), and United States v. Burke, 700 F.2d

70, 78-80 (2nd Cir.), cert. denied, 464 U S. 816 (1983), the Second
Circuit indicated that when the jury asks about or attenpts to return
a partial verdict, the district court should neutrally explain the
jury's options of either returning the verdicts reached, or deferring
any verdicts unti |l t he del i berati ons are concl uded. Such an
instruction should not encourage or discourage a partial verdict, and
should advise the jury that any verdict it does return is not subject

to later revision. See United States v. Hockridge, 573 F.2d 752, 756-

760 (2nd Cir.) (once a partial verdict is returned, it may not |ater be
i npeached), cert. denied, 439 U S. 821 (1978).

If a partial verdict is returned, the district court nmay require
the jury to continue its deliberations on the renmmining counts. Uni t ed

States v. DelLaughter, 453 F.2d 908, 910 (5th Cir.), <cert. denied, 406

US 932 (1972); United States v Barash, 412 F.2d 26, 32 (2nd Cir.),

cert. denied, 396 U S. 832 (1969).

None of the ~circuits that have drafted pattern instructions
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include an instruction on partial verdicts. But all five of the other
sources surveyed do in one form or another. See Federal Judici al
Center Instruction 58, D.C. Bar Instruction 2.92, Devitt and Blacknmar
Instructions 18.08 and 18.16, Saltzburg and Perlmn Instruction 3.68
and Sand and Siffert Instruction 9-8.

Two of these five (Federal Judicial Center Instruction 58 and
Saltzburg and Perlman Instruction 3.68) include this subject in their
general instruction on verdict forms which is given before the jury
retires to deliberate. The other three include it in a special
instruction to be given only after the jury has indicated that it wants
to return a partial verdict, or after the jury has deliberated for an
extensive period of tine.

The Conmittee believes that the latter approach is preferable.
Initially, at least, the jury should be encouraged to try and reach
unani nous agreenent on all counts.

Even if the jury has not specifically asked about or attenpted to

return a partial verdict, an instruction like this my be appropriate
if the jury has deliberated for an extensive period of tine. Vhat
consititutes an extensive period of tinme will depend on the nature and

conplexity of the particular case.
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9. 04

Deadl ocked Jury

(D) Menmbers of the jury, | am going to ask that you return to the
jury room and deliberate further. | realize that you are having sone
difficulty reaching unaninous agreenment, but that is not unusual. And

sonmetinmes after further discussion, jurors are able to work out their

di fferences and agree.

(2) Pl ease keep in mnd how very inportant it is for you to

reach unani nous agreenent. If you cannot agree, and if this case is

tried again, there is no reason to believe that any new evidence wll

be presented, or that the next twelve jurors wll be any nore

consci entious and inpartial than you are.

(3) Let me remind you that it is your duty as jurors to talk with

each other about the case; to listen carefully and respectfully to each

other's views; and to keep an open mnd as you listen to what your

fellow jurors have to say. And let nme remind you that it is your duty

to make every reasonable effort you can to reach unaninmobus agreenent.

Each of you, whether you are in the majority or the mnority, ought to
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seriously reconsider your position in Ilight of the fact that other

jurors, who are just as conscientious and inpartial as you are, have

cone to a different concl usion.

(4) Those of you who believe that the governnent has proved the

def endant guilty beyond a reasonable doubt should stop and ask

yourselves if the evidence is really convincing enough, given that

other nenmbers of the jury are not convinced. And those of you who

believe that the government has not proved the defendant guilty beyond

a reasonabl e doubt should stop and ask yourselves if the doubt you have

is a reasonable one, given that other nembers of the jury do not share

your doubt. None of you should hesitate to change your mnd if, after

reconsi dering things, you are convinced that other jurors are right and

that your original position was wrong.

(5) But remenber this. Do not ever change your mind just because

other jurors see things differently, or just to get the case over wth.

As | told you before, in the end, your vote nust be exactly that--your

own Vvote. As inmportant as it is for you to reach unani nobus agreenent,

it is just as inportant that you do so honestly and in good conscience.
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(6) VWhat | have just said is not nmeant to rush or pressure you

into agreeing on a verdict. Take as much time as you need to discuss

things. There is no hurry.

(7) I would ask that you now return to the jury room and resune

your deli berations.

USE NOTE: This instruction is designed for use when the court
concludes that the jury has reached an inpasse and that an
Al len charge is appropriate.

A stronger, nor e explicit rem nder regardi ng t he
government's bur den of pr oof t han t he inmplicit one
contained in paragraph (4) my be appropriate in unusual
cases.
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COvM TTEE COMVENTARY 9. 04

As its nane inplies, this instruction is designed for use when the
court concludes that the jury has reached an inpasse and that an Allen
charge is appropriate. When such an instruction should be given is

left to the trial court's sound discretion. E.g., United States .

Sawyers, 902 F.2d 1217, 1220 (6th Cir. 1990).
Instruction 9.04 is a nodified version of the instruction approved

by the United States Supreme Court in Allen v. United States, 164 U S

492, 501-502,17 S. C. 154, 41 L. Ed. 528 (1896). The Allen decision
and its progeny are thoroughly analyzed in the Conmttee Commentary to
I nstruction 8.04.
Paragraph (1) is patterned after parts of the first paragraph of
Fifth Circuit Instruction 1.41, Eleventh Circuit Trial Instruction 6
and the third paragraph of Sand and Siffert Instruction 9-11. It is an
introductory, transitional paragraph designed to advise the jurors in
a non-threatening way that further deliberations will be required.
Paragraph (2) is a plain English restatement of certain concepts
found in Fifth Circuit I nstruction 1.41, El event h Circuit Tria

Instruction 6, D.C. Bar Instruction 2.91 (Alternative B) and Devitt and

Bl ackmar Instruction 18. 14. It enphasizes the inmportance of trying to
reach unani mous agreement, and explains that no subsequent jury is
likely to be in any better position to decide the case. It does not

explicitly include any admonition about the burden and expense of
trial. Al t hough such | anguage does not necessarily constitute

reversible error in the Sixth Circuit, see United States v. G acalone,

588 F.2d 1158, 1167 (6th Cir. 1978) (not reversible error, at least in

the absence of any specific objection), «cert. denied, 441 U S. 944
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(1979), it has been criticized as a "questionable extension"™ of Allen.

See United States v. Harris, 391 F.2d 348, 354 (6th Cir.), cert.

deni ed, 393 U. S. 874 (1968).

Paragraph (3) reminds the jurors of their duty to consult wth
each other, using the sane | anguage used in Instruction 8.04.
Paragraph (4) adnonishes all the jurors, whether they are in the
majority or the mnority, to reconsider their position in light of the
contrary position taken by other jurors, and concludes by telling the
jurors that they should not hesitate to change their mnds if they
decide that their original position should be abandoned.

Adnoni shing the majority to reconsider their position represents
a significant departure from the instructions approved by the Suprene
Court in Allen. The instructions in Allen focused exclusively on the
jurors who were in the mnority, and directed them to reconsider their
position in light of the fact that the mjority had cone to a different
concl usi on. Al t hough t he Supr ene Court recently reaf firnmed t he

continuing validity of Allen in Lowenfield v. Phelps, 484 U S. 231, 108

S. Ct. 546, 98 L. Ed. 2d 568 (1988), the Court noted that there is even
| ess doubt about the validity of Allen charges that ont the |anguage
focusing exclusively on mnority jurors. 1d. at 238.

Focusing exclusively on the mnmnority jurors has been criticized
by the American Bar Association Standards for Criminal Justice, Tria
by Jury Standard 15-4.4, Comentary at page 15-140, as unduly coercive

of mnority jurors. See also Wllianms v. Parke, 741 F.2d 847, 850 (6th

Cir. 1984) ("A mmjor criticism of the Allen charge focuses on 'its
potentially coercive effect on mnority jurors'."), cert. denied, 470
U.S. 1029 (1985). Such |language has been onmtted entirely from the

pattern instructions pronmulgated by the Seventh and Ninth Circuits and
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the Federal Judicial Center. The Fifth and Eleventh Circuits retain
this [|anguage, although in slightly nodified form See Fifth Circuit
Instruction 1.41 and Eleventh Circuit Trial Instruction 6.

The language in paragraph (4) adnonishing all the jurors to

reconsider their position is a plain English restatement of |anguage

found in D.C. Bar Instruction 2.91 (Alternative B). Al though it does
not go as far as Allen would allow, it still encourages jurors to
reconsider their positions in light of +the fact that other jurors

di sagree, and does so in a nobre evenhanded way that should be nuch |ess
susceptible to successful appellate attack. It is based on the
phil osophy that the purpose of a supplenental charge should not be to
coerce mnority jurors into joining the mgjority. I nstead, such a
charge should be ained at breaking down the barriers to conmmunication
t hat have devel oped and rekindling reasoned di scussion

Paragraph (5) is a plain English restatenent of the required
admonition that jurors should never surrender a conscientious belief
merely for the purpose of reaching agreenent. See for exanple United

States v. Scott, 547 F.2d 334, 337 (6th Cir. 1977) (referring to this

adnonition as "one of the nobst inportant parts of the Allen charge").

The language used is patterned after the |anguage used in Instruction

8. 04.

Some Allen charges include |anguage telling the jurors that if,
after further del i berati on, they cannot consci entiously agree, t he
court will discharge them See Hyde v. United States, 225 U S. 347,

383, 32 s C. 793, 56 L. Ed. 1114 (1912), and United States v.

Barnhill, 305 F.2d 164, 165 (6th Cir.), cert. denied, 371 U S. 865
(1962). See also WIlliams v. Parke, supra, 741 F.2d at 850 (tria
court's instructions inmplicitly advised jurors of their right to
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continue disagreeing by alluding to the possibility that a new jury
m ght be necessary, and by telling them to return to court if they
could not agree). The Committee believes that such |language is not
necessary given the other |language in the instruction mninmzing its

coercive effect. See also United States v. Arpan, 887 F.2d 873, 876

(8th Cir. 1989) (specific instruction on "hung jury" alternative is not
required where the district <court's original instructions advised the
jurors that they should try to reach agreenent if they could do so
wi thout violence to individual j udgment , and that they should not
surrender their honest convictions for the nere purpose of returning a
verdict).

Paragraph (6) is patterned after |language included in Fifth
Circuit Instruction 1.41 and Eleventh Circuit Trial Instruction 6. It
is designed to blunt the potential coercive effect of a supplenenta
charge by explicitly telling the jurors that they should take as nuch
time as they need, and that nothing said by the court in the
suppl enental charge was nmeant to try and rush or pressure them into

reaching a verdict. As indicated by the Sixth Circuit in United States

v. Markey, 693 F.2d 594, 597 (6th Cir. 1982), supplenental instructions
should convey the inpression that it is nore inportant to be thoughtfu
than it is to be quick

A strong argument can be made that a supplemental charge should
explicitly remind the jurors that the governnent bears the burden of
proof in a crimnal <case, and that if +the governnent has failed to

prove guilt beyond a reasonable doubt, then the defendant is entitled

to a not guilty verdict. These concepts were included in the sem nal
version of the Allen charge. See Pugliano v. United States, 348 F.2d

902, 903-904 (1st Cir.), cert. denied, 382 U S 939 (1965), discussing
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Conmmonwealth v. Tuey, 62 Mss. (8 Cush) 1, 2-3 (1851). Sixth Circuit

cases have said that such a remnder "may be desirable,” United States

v. LaRiche, 549 F.2d 1088, 1093 (6th Cir.), cert. denied, 430 U S. 987
(1977), or even required wunder particular circunstances. See United

States v. Lewis, 651 F.2d 1163, 1165 (6th Cir. 1981)(given the weakness

of the evidence against the defendant and the jury's difficulty in

wei ghing the evidence, it was inproper not to reinstruct on the
government's burden of proving guilt beyond a reasonable doubt). Fifth
Circuit Instruction 1.41, El eventh Circuit Trial Instruction 6 and
Devitt and Blackmar Instruction 18.14 all include an explicit rem nder

regardi ng these concepts.

The Conmittee rejected this approach in favor of an inplicit
rem nder in paragraph (4). Language in that paragraph directs those
jurors who believe that the government has proved the defendant guilty
beyond a reasonable doubt to stop and ask thenselves if the evidence is
sufficiently convincing in light of the fact that other jurors are not
convi nced. O her language then directs those jurors who believe that
the governnent has not proved the defendant guilty beyond a reasonable
doubt to stop and ask thenselves if their doubt is a reasonable one in
light of the fact that other jurors do not share their doubt. Thi s
| anguage works the reasonable doubt concept into the instruction in a

neutral and evenhanded way that does not tip the scales towards a not

guilty wverdict. While an explicit reminder that is slanted toward a
not guilty verdict may be appropriate in unusual cases, or in
suppl enental instructions like Fifth Circuit Instruction 1.41, Eleventh
Circuit Trial |Instruction 6, or Devitt and Blackmar |Instruction 18.14,

all of which single out and focus exclusively on mnority jurors, such

a remnder would upset the balanced nature of this instruction, which
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directs all the jurors to reconsider their views.

The Sixth Circuit has strongly condemmed |anguage that tells
jurors the case nust be "decided" at sone time by some jury, on the
ground that such language is coercive and misleading because it

precludes the right of a defendant to rely on the possibility of

continuing juror disagreement. United States v. Harris, supra, 391
F.2d at 355. In contrast, the Sixth Circuit has said that there is a
clear distinction between |anguage stating that the case nust be

"decided" and |anguage stating that the case nmust be "disposed" of.
Id. at 356. The latter "nerely restates the obvious proposition that
all cases nmust come to an end at some point, whether by verdict or

otherwise." United States v. LaRiche, supra, 549 F.2d at 1092.

VWhile this distinction my be clear to lawers, lay jurors are
unlikely to grasp or understand it wthout further explanation. For
this reason, the proposed instruction omts any such |[|anguage. It

should be noted, however, that paragraph (2) enphasizes the related
concept that no subsequent jury is likely to be in any better position

to decide the case.
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9. 05

Questionable Unanimty After Polling

(D) It appears from the poll we just took that your verdict nmay
not be unani npus. So | am going to ask that you return to the jury
room

(2) If you are unaninmous, tell the jury officer that you want to
return to the courtroom and we wll poll you again. If you are not
unani nous, please resunme your deliberations. Talk to each other, and
make every reasonable effort you can to reach wunaninmous agreenment, if

you can do so honestly and in good consci ence.

USE NOTE: This instruction should be used when a poll of the jury
i ndicates that a proffered verdict nmay not be unani nmous.

Depending on the «circunstances, the court my wsh to

expand on the concepts contained in the |last sentence of
par agraph (2).
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COW TTEE COMVENTARY 9. 05

Most of the sources surveyed include an instruction to be used
when a poll of the jury indicates that a proffered verdict may not be
unani nmous. See Seventh Circuit Instruction 7.07, Eighth Circuit
Instruction 10. 083, Ninth Circuit Instruction 7.06, Feder al Judi ci al
Center Instruction 59, D.C. Bar Instruction 2.93, Devitt and Blackmar
Instruction 18.17, Saltzburg and Perlman Instruction 3.70 and Sand and
Siffert Instruction 9-12.

This instruction is patterned after Saltzburg and Perlman
Instruction 3.70 and Federal Judicial Center Instruction 59. Dependi ng
on the circunstances, the district court nay wish to expand on the |ast
sent ence whi ch briefly sumrari zes t he concepts cont ai ned in

I nstructi ons 8.04 and 9. 04.
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